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UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Civil Action No. 1676-’63 


Grratp 8. Ostrowski, 1003 K Street, N. W., 
Washington, D. C., Plaintiff 


v. 
Jesse B. Manpeck, 1601 - 18th Street, N. W., 
Washington, D. C., Defendant 
Complaint for Slander 


1. Jurisdiction of this Court is based on the fact that the 
amount involved exceeds Ten Thousand Dollars. 


2, Plaintiff is an attorney and on the 23rd day of June, 
1963, and prior thereto, was engaged in the general practice 
of law at 1003 K Street, N. W., Washington, D. C. For 
a long time prior to the grievances hereinafter set forth, 
plaintiff was a man of good character and reputation and 


had enjoyed the respect, confidence and trust of his clients, 
as well as the citizens of this community. 


3. On June 23, 1963, at and during the stated monthly 
mecting of Columbia Typographical Union No. 101, held 
at 1012 Ninth Street, N. W., Washington, D. C., defendant 
repeatedly accused plaintiff generally of being a ‘‘shyster’’ 
and specifically of improperly charging a fee in connection 
with legal services rendered by plaintiff to the Commercial 
Shop Scale Committee of Columbia Typographical Union 
No. 101 on March 20, 1963. In fact, plaintiff had been 
awarded a judgment by the District of Columbia Court 
of General Sessions, Civil Division, Small Claims and Con- 
cilliation Branch on June 6, 1963, based upon legal services 
rendered to the Commercial Shop Scale Committee on 
March 20, 1963. Whereupon, and as a result thereof, divers 
persons lost trust and confidence in the plaintiff and plain- 
tiff was further damaged and injured in his profes- 
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sion and good name and reputation among his clients, 
associates, friends and in the community at large and suf- 
fered humiliation and embarrassment on account thereof. 


Wuererors, plaintiff demands judgment of the defendant 
in the sum of Two Hundred Thousand ($200,000.00) Dollars. 


s/ Geratp S. Ostrowskt, plaintiff 


District OF CoLuMBIA, SS: 


Plaintiff, Gerald S. Ostrowski, being first duly sworn 
deposes and says that he has read the foregoing complaint 
by him subscribed, that he knows the contents thereof and 
that the matters and things therein stated he verily believes 
to be true. 


s/ Geratp S. OsTROwsEI 


Subscribed and sworn to before me this Ist day of July, 
1963. 


DanieEu J. HAGGERTY 
Notary Public, D. C. 


My commission expires March 14, 1965. 


Plaintiff demands a trial by jury of all the issues pre- 
sented in the above case. 


s/ Geratp S. Ostrowssl, plaintiff 


Answer 
First Defense 
The Complaint fails to state a cause of action against 
the defendant upon which relief may be granted. 
Second Defense 
1. The defendant admits the Jurisdiction of this Court. 


2. The defendant states that he has neither knowledge 
nor information sufficient to form a belief as to the Allega- 
tions contained in Paragraph 2, and can therefore neither 
admit nor deny the same. 


3. The defendant denies the Allegations in Paragraph 3. 
Repack & Casey 
By:s/ Wruu1am Repack 


Attorney for Defendant 
213 C Street, N. W. 


Washington, D. C. 


Amended Complaint for Slander 


1. Jurisdiction of this court is based on the fact that the 
amount involved exceeds Ten Thousand Dollars. 


2. Plaintiff is an attorney and on the 23rd day of June, 
1963, and prior thereto, was engaged in the general prac- 
tice of law at 1003 K Street, N. W., Washington, D.C. For 
a long time prior to the grievances hereinafter set forth, 
plaintiff was a man of good character and reputation and 
had enjoyed the respect, confidence and trust of his clients, 
as well as the citizens of this community. 


3. On June 23, 1963, at and during the stated monthly 
meeting of Columbia Typographical Union No. 101, held 
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at 1012 Ninth Street, N.W., Washington, D. C., defendant 
maliciously and falsely accused plaintiff of being a ‘‘shy- 
ster’? and of improperly charging a fee in connection with 
legal services rendered by the plaintiff to the Commercial 
Shop Scale Committee of Columbia Typographical Union 
No. 101 on March 20, 1963. 


4. As a direct result of the malicious and slanderous 
statements made by the defendant, divers persons lost 
trust and confidence in the plaintiff as an attorney and he 
has been damaged and injured in his profession, good name 
and reputation among his clients, associates, friends and 
in the community at large. Further, the plaintiff has suf- 
fered humiliation and embarrassment on account thereof. 


Wuenerorg, plaintiff demands judgment against the de- 
fendant in the sum of Two Hundred Thousand ($200,000.00) 
Dollars compensatory damages and One Hundred Thou- 
sand Dollars ($100,000.00) punitive damages. 


s/ McCarray, McDernmorr & 
RHODES 
745 Washington Bldg. 
Washington 5, D. C. 


Answer to Amended Complaint 
First Defense 


The Amended Complaint fails to state a cause of action 
against the Defendant upon which relief may be granted. 


Second Defense 
1. The Defendant admits the jurisdiction of this Court. 


2. The Defendant states that he has neither knowledge 
nor information sufficient to form a belief as to the allega- 
tions contained in Paragraph 2, and therefore can neither 
admit nor deny same. 
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3. The Defendant denies the allegations contained in 
Paragraphs 3 and 4. 


Repack & Casey 


By: s/ Wiuuiam Repack 
Attorneys for Defendant 
213 C Street, N. W. 
Washington 1, D. C. 


Order and Stipulation 


Upon consideration of the Objections by Plaintiff to In- 
terrogatories filed by Defendant, and the Defendant’s op- 
position thereto and after hearing oral argument, it is 
hereby, 


Orpverep, That the objections are sustained, and it is 
further, 


Orperep, That the parties do hereby stipulate that the 
Plaintiff will make no claim for past or future loss of in- 
come in this action. 


Judge 
U. S. District Court 
September 12, 1963 
Date 


Consented to: 


Joseph P. Clancy 


William Reback 
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Pre-Trial Statement of Plaintiff 


On June 23, 1963, the defendant did state orally before 
a large gathering of people, who knew the plaintiff and who 
were well acquainted with his professional standing in the 
community, that the plaintiff was a ‘‘shyster.’”’? This 
malicious and slanderous per se remark was the culmination 
of a calculated and devious attempt by the defendant to 
discredit, humiliate and embarrass the plaintiff in his ca- 
pacity as an attorney at law. This scheme and tortious 
conduct of the defendant commenced in March of 1963 and 
continued through the months of April, May and June. 


As a consequence of the malicious conduct by the defend- 
ant, the plaintiff was caused to suffer humiliation, embar- 
rassment, loss of reputation and mental anguish. 

Plaintiff sues for compensatory and punitive damages. 

Law Orrices oF Caarues R. Ricney 
s/ Cuarues R. RicHEY 


s/ JosepH Patrick CLANCY 
95 Rust Building 
1001 Fifteenth St., N. W. 
Washington, D. C. 
Attorneys 
for the plaintiff 
Phone: NA 8-3468 


Pre-Trial Statement of Defendant 


The defendant denies having made any false or malicious 
statements about the plaintiff on June 23, 1963. 


s/ Wrt1sM Repack 
Attorney for defendant 
400 First Street, N. W. 
Washington, D. C. 
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GeraLp S. OsTRowsKI 
v. 

JessE B. Manseck 

1676-63 
Pre-Trial Order 

November 22, 1965 

Action for damages for slander. 
UNDISPUTED FACTS: 


Plaintiff, Gerald S. Ostrowski, on June 23, 1963 and 
prior thereto and up to the present was and is an attorney 
engaged in the general practice of law in the District of 
Columbia. 


On June 23, 1963 defendant Manbeck was present at a 
monthly meeting of the Columbia Typographical Union No. 
101, held at 1012 Ninth St., N. W., Washington, D. C. 


Puarntirr asserts that on June 23, 1963, during the stated 
monthly meeting of the Columbia Typographical Union No. 
101 held at 1012 9th St., N. W., in the Dist. of Col. D mali- 
ciously and falsely accused P of being a ‘‘shyster’’ and of 
improperly charging a fee in connection with legal services 
rendered by P to the Commercial Shop Scale Committee 
of Columbia Typographical Union No. 1 on March 20, 
1963 ; 


That for a long time prior to June 23, 1963, P was a man 
of good character and reputation and had enjoyed the re- 
spect, confidence and trust of his client, as well as citizens 
of this community; that as the direct result of the malicious 
and slanderous statement made by defendant, divers per- 
sons lost trust and confidence in P as an attorney, and he 
has been damaged and injured in his profession, his good 
name and reputation among his clients, associates, friends 
and in the community at large, and has suffered humiliation 
and embarrassment. 
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P asks judgment against defendant for $200,000 compen- 
satory damages and $100,000 punitive damages. 


DeFENDANT denies having made any false or malicious 
statements about P on June 23, 1963. 


STIPULATIONS: 
Facts under ‘‘Unpisputep Facts’’. 


It is stipulated that printed copies of the official BuLLETIN 
of Columbia Typographical Union, No. 101, are copies of 
the monthly bulletin of said union, without formal proof 
of their authenticity, and subject to all other objections. 


Counsel agree to exchange on or before December 15, 
1965, the names and addresses of all witnesses known to 
them, including expert witnesses but exclusive of impeach- 
ment witnesses (filing a copy of said list with the Clerk 
of the Court), and if they learn of any additional witnesses 
prior to trial, they will advise the Clerk and opposing coun- 
sel the names and addresses promptly and prior to trial. 


No stipulation is made with reference to ‘‘The Presi- 
dent’s Newsletter’, Vol. 1, No. 1, June-July 1963. 


The Examiner has requested counsel to come to the trial 
with the maximum authority to settle the case which will 
be allowed them by their principals. 


Tria CounseL: For P—Joseph Patrick Clancy 
For D—William Reback 


s/ 


Assistant Pretrial Examiner 


Counsel for Plaintiff 


Counsel for Defendant 
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EXCERPTS FROM TRIAL PROCEEDINGS 
PROCEEDINGS 


* * . * * ° ° 


Opening Statement on Behalf of the Plaintiff 


Mr. Clancy: May it please the Court, ladies and gentle- 
men of the jury, at the outset, I briefly described to you the 
nature of this case. That was at a time when we were 
trying to find out whether you would be jurors, acceptable 
to both sides, in support of the case. 

At that time, I told you this is a case of slander. More 
particularly, Mr. Ostrowski, the plaintiff in this case, and 
it has been agreed upon the time in question in this case, 
he was and still is an attorney and authorized to practice 
here in the District of Columbia. 

At the time we are talking about and will talk about in 
this case, we will show by the evidence that on June 23, 
1963, the defendant, before a gathering of men and some 
women, which the defendant, himself, estimated at between 
200 and 400 people, the defendant did call Mr. Ostrowski 
a ‘‘shyster.”’ 

And at that time, if he did say this about the plaintiff, 
he was utilizing a microphone, or an amplification system 
in a large hall. 

We will show, ladies and gentlemen of the jury, to call 
an attorney, engaged in the practice of law, ‘‘a shyster’’ 

is the most despicable and the most revolting thing 
3 you can say about an attorney. It naturally tends 

to destroy his reputation. We will show that by the 
evidence we will produce here at the trial. 

In addition, we will show that the defendant did by 
devious means and by plan try to discredit the plaintiff, 
Mr. Ostrowski prior to June 23, 1963, and we will show that, 
with malice, he not only tried to, but, unfortunately, ladies 
and gentlemen, he succeeded in discrediting the plaintiff in 
the eyes of his fellowmen. 

We will, of course, show that he did say this about the 
plaintiff, and as I pointed out before, to call a lawyer ‘‘a 
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shyster’’ is the worst thing you could possibly do as far as 
an attorney is concerned. 

We will show that by saying this before this large gather- 
ing of people, the plaintiff has sustained undue humiliation, 
embarrassment, loss of reputation. 

I find myself inadequate at this time to actually describe 
to you the injury and the hurt that was heaped upon this 
man who, at that time this was said, was trying to build up 
his own private practice. 

The evidence will show that Mr. Ostrowski had worked 
in the Labor Department as an attorney and, in due course, 
he transferred over to the Commerce Department in the 

Bureau of Public Roads. Then, eventually, he came 
4 out of the Government and tried to set up his own 

private practice as an attorney, and by the defend- 
ant’s own admission, he had barely gotten going and self- 
starting because he knew he was trying to start a private 
practice as an attorney. 

And, eventually, the defendant engaged in this scheme 
of discrediting the plaintiff and, as I say, he has, unfor- 
tunately, succeeded. 

The plaintiff, himself, will describe to you as best he can 
his hurt feelings and, more important, his loss of reputation 
and the other injuries he has sustained by virtue of the 
defendant’s actions in this case. 

At the conclusion of all the evidence, we will ask that you 
return not only a sum which you feel adequately will com- 
pensate the plaintiff for the injury done by this man in 
high office, but we will also ask you for an award of punitive 
damage due to the malice and scheming of the defendant 
in carrying the designs of his scheme. 

We will produce evidence here that will show his whole 
attack on the plaintiff was with malice, and the plaintiff 
will be entitled to an award of punitive damages. 

The Court, of course, will instruct you appropriately 
when such an award can be made. 

I will ask you to listen to the evidence carefully and to 
the testimony that is produced here at the trial today. 
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5 Naturally, in this case, the defendant is denying that 
he said this, so that the credibility of the witnesses 

will be extremely important. Here, again, the Court will 
give you the appropriate instructions, in due course, in 
judging the credibility, so listen carefully. Look at the 
demeanor of the witnesses and the interest they have in 
the case, and I am sure, as T say, at the conclusion of the 
evidence, you will award the plaintiff a sum of money which 
will help compensate him. I don’t know that money will 
ever compensate him for the injuries he has sustained, but 
award him a sum to compensate for the damage caused 
him by the defendant, and also to award punitive damages 
so that things of this nature can be a lesson to the world 
not to engage in such devious and shameful tactics as was 
engaged in by the defendant in this case. 

Thank you very much. 

The Court: Mr. Reback. 


Opening Statement on Behalf of the Defendant 


Mr. Reback: May it please the Court, ladies and gentle- 
men of the jury, on the outset let me say there is a stipula- 
tion that has been entered into between the parties that 
the plaintiff has not been injured, pecuniarily, by money as 
to earning he has had in the past, or as to any earnings he 
will have in the future; that this suit is for humiliation, 

embarrassment, and so forth. 
6 Now, you will hear a lot of testimony about lawyer 
fees, union meetings, and there will be mention made 
of party polities and the Progressive Party and the In- 
dependent Party, and all of these things will be discussed 
and all of these things will be testified to, but the issue in 
this ease is really a very, very simple one. 

Mr. Ostrowski said that Mr. Manbeck, on June 23, 1963, 
at a union meeting held in Washington, D. C. of the Colum- 
bia Typographical Union 101, got up on his feet and stated 
that Mr. Ostrowski, or called him ‘‘a shyster’’ or stated 
he was a shyster. 
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Now, we will prove beyond any doubt to anybody that 
Mr. Manbeck never said that. That is as simple as the case 
is. Now, bear that in mind. 

As I said, you will hear testimony about how much Mr. 
Manbeck has in the bank, and you will hear testimony of 
where he worked and how hard Mr, Ostrowski did this and 
how well he did that, and these may be true, but the issue 
is simply a single, solitary simple issue, did he say this, or 
didn’t he say this, and we submit to you, after you have 
heard all of the evidence, you will find that he did not 
say this. 

Thank you, ladies and gentlemen. 


(Testimony follows:) 


* * * * * 


Harold B. Hughes 
Direct Examination 
By Mr. Clancy: 


Q. Will you please give us your full name and address? 
A. Harold B. Hughes, 1324 Fort Stevens Drive, N. W., 
Washington, D. C. 

Q. And, Mr. Hughes, are you presently employed? A. I 
work with the Government Printing Office. I am presently 
employed by the Union Headquarters. 

Q. You are employed, also, at Union Headquarters? 
A. That is right. 

Q. In what capacity? A. I am Acting Secretary-Treas- 
urer at present. My title is Vice President. 

Q. You say ‘‘Union.’’ What Union is that, sir? A. The 
Columbia Typrographical Union, No. 101. 

Q. Is that the union that the defendant, Mr. Manbeck is 

the President of? A. That is right. 
5 Q. Turning your attention to a meeting of June 
23, 1963, was there a union meeting held on that date? 
A. Iam quite sure that was the date. 

Q. All right. Do you recall attending that meeting? A. 

Yes, I do. 


14 


Q. Where was that held? A. It was called Pythian 
Temple on 10th Street. 

Q. In the District of Columbia? A. In the District of 
Columbia. 

Q. All right, now. Who presided at that meeting at that 
time? A. Mr. Manbeck. 

Q. Was there in use, at the time of this meeting, a 
microphone, or amplification system in the hall, as you 
recall? A. I am not sure, sir. 

Q. Did they use a loud speaker system at any of these 
meetings? A. I am not sure whether it was working or 
not. 

The Court: They had one, you mean, sir? 

The Witness: If I recollect correctly, they had one. 

The Court: But you don’t recall at the time what was 
going on? 

The Witness: That is right. 


By Mr. Clancy: 


Q. Do you know the plaintiff in this case, Mr. Gerald 


Ostrowski? A. Yes, I do. 

Q. How long have you known him? A. Since, probably, 
the latter part of 1962. I am not sure. 

Q. Did you know that he was, as of June 23, 1963, an at- 
torney, practicing law in Washington? <A. That is right. 

Q. Do you know where his offices are, or were at that 
time? A. 1003 K Street. 

Q. And were the offices of the Columbia Typographical 
Union in that building at one time? A. At that time, on the 
same floor. 

Q. They were on June 23, 1963? A. That is right. 

Q. And had they been prior to that time? A. Prior, 
yes. 

Q. In other words, the offices of Mr. Manbeck were also 
in that building prior to June 23, 1963? A. That is right. 

Q. All right, now. Did you hear Mr. Manbeck, at 
7 this meeting, make any statement about the plain- 
tiff, Mr. Ostrowski, on June 23, 1963? A. I must 
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say that the union law forbids me to disclose anything that 
happened at the union meeting. 

Q. Are you here, pursuant to a subpoena? A. I am. 

Q. And do you recall having been subpoenaed in my 
office to give a deposition? A. That is right. 

Q. And at that time, did I ask you this very same ques- 
tion? A. You did. 

Q. And did you give an answer? A. I did. 

Q. All right. I ask you once more do you recall Mr. 
Manbeck saying anything at all about the plaintiff at that 
meeting? A. Yes. 

Q. And what did he say? A. I remember he called him 
a ‘‘shyster’’, 

Q. Did Mr. Manbeck call Mr. Ostrowski a ‘‘shyster’’? 
A. Yes, that is right. 

Q. That was June 23, 1963? <A. That is right. 
8 Q. Have you seen anything recently posted on any 
bulletin boards with respect to this case? A. I 
didn’t see any on any of the bulletin boards, but a member 


brought me a copy of what had been posted. 

Mr. Reback: Objection, Your Honor, to what some- 
body else did. 

The Court: He just said that somebody brought him 
something. That is what you said, wasn’t it? 

The Witness: Yes, sir. 


By Mr. Claney: 


Q. And did you take a look at whatever that was? A. 
I did. 

Q. And was that signed by anyone that you know? A. 
it was signed by the President, Mr. Manbeck. 

Q. In other words, it was a publication, signed by Mr. 
Jesse Manbeck? A. That is right. 

Q. What, if any effect—what was it, a letter? A. It was 
in the form of a letter. 

Q. What, if any, effect did this letter have on you after 
having read it? 

Mr. Reback: Your Honor, I am going to object to all of 
this as being highly— 
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The Court: —Suppose you come to the bench. 


(At the bench) : 


The Court: What are you anticipating? 

Mr. Clancy: This man will testify that he saw this letter, 
written by the President, and it was posted, evidently, on 
the bulletin board, but, in due course, it was shown to en 
by another member, and the effect of this letter on him wa 
to intimidate him as a witness in the courtroom, and I think 
it is extremely important as to the credibility. 

The Court: Let me ask you this: Do you need anything 
else from him? 

Mr. Clancy: I don’t understand the Court. 

The Court: What else do you anticipate from him? 
He has answered your question, hasn’t he? 

Mr. Clancy: No. JI asked him, when the objection was 
made, as to what effect, if any, did the letter have on him 
in court. 

The Court: Tell me what you want, then, with respect 
to the letter. What do you anticipate getting from him? 

Mr. Clancy: That he was intimidated. 

The Court: What I am trying to say, he has said what, I 
assume, you wanted him to say, namely, that this defend- 
ant did call the plaintiff a shyster. What do you want 
beyond that? 

Mr. Clancy: I want to show, Your Honor, that this 

10 is a matter of credibility; that the defense, having 

said this and all of the circumstances of it, it goes 

to the credibility of the witnesses in attempting to get the 

various witnesses to change their testimony, which is im- 
portant. 

The Court: At the present time, you have nothing more 
to get from him? 

Mr, Clancy: One more question with respect to a con- 
versation which was had with Mr. Reback between this 
man. 

The Court: This man? 

Mr. Clancy: Yes, sir, prior. Maybe within the last ten 
days. 
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The Court: Does it refer to further intimidation? 

Mr. Clancy: It will, yes, sir. 

The Court: I will hold at this time that is not material. 
I do not want to cut you off if this man has something you 
further need, but, at this time, I don’t think it is material. 
It may be, later, pertinent, but I don’t know. Do you want 
to withdraw the last question? 

Mr. Clancy: I withdraw the question at this time, Your 
Honor. 


(In open court:) 
By Mr. Clancy: 


Q. Mr. Hughes, you knew Mr. Ostrowski, the plain- 
11 tiff in this case, prior to June 23, 1963? A. I did. 
Q. What was his reputation as an attorney? 
Mr. Reback: Objection, Your Honor. I don’t believe 
this witness is in a position to give an opinion. 
The Court: I don’t know if he is, or not. 


By Mr. Clancy: 


Q. Mr. Hughes, you are an official of this union, are you 
not? A. I am. 

Q. And you were on June 23, 19632 A. I was. 

Q. And what was your job at that time? A. I was 
Vice President and Chairman of our Executive Committee. 

Q. So you came in contact with the attorneys that were 
hired by the union, did you not? A. Occasionally. 

Q. And did you come in contact in an official capacity, 
as well as a personal basis, with the members of this 
union? A. With the members of the union? 

Q. Right. <A. Yes. 

Q. Now, can you state what Mr. Ostrowski’s reputation 

was as a union member? 
The Court: Excuse me. I think you had better 
come to the bench. 


(At the bench :) 


The Court: Mr. Clancy, it is my understanding that you 
want to get to his reputation. If so, you should ask him 
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to state if he knows, and if he says ‘‘yes”’ and then you 
ask him if he knows of other people whether in his business, 
residence, or elsewhere, you can certainly ask him what his 
reputation is, and I think that is the answer. 

Mr. Claney: I will be more direct, Your Honor. 


(In open court :) 


By Mr. Clancy: 


Q. Mr. Hughes, you have already stated that you know 
the plaintiff in this case, Mr. Ostrowski, as an attorney? 
A. Yes, sir. 

Q. Do you know others who know him as an attorney? 
A. Yes. 

Q. And what is your opinion as to what these other— 

The Court: What is the plaintiff's reputation as a 
lawyer? Is it good or bad, or what, sir? 

By Mr. Clancy: 
Q. Prior to June 23, 19637 A. Good. 
13 Q. And what is it today? A. Good, as far as I 
know. 

Q. Did Mr. Ostrowski handle many cases for the union 
prior to June 23, 196327 A. I don’t know how many. It 
could be three or four. 

Q. But he did handle work for the union prior to June 
23, 1963, did he not?’ A. He did. 

Q. Do you know if he has handled any cases subsequent 
to June 23, 1963? A. No, I don’t. 

Q. You don’t know of any, do you? A. I don’t recall 
any. 

Mr. Clancy: I have nothing further at this time. 

The Court: Mr. Reback? 


Cross-Examination 
By Mr. Reback: 
Q. Mr. Hughes, are you a member of what is known as 
the Progressive Party? A. I am. 


Q. And is Mr. Manbeck a member of what is known as the 
Independent Party? A. He is. 
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Q. Now, this meeting you are speaking about, June 23, 
1963, was that the installation of Officers? A. It 
14 was. 
Q. And that was an installation of Officers elected 
in May of 1963? A. That is right. 

Q. And who was installed as President on that date? 
A. Jesse B. Manbeck. 

Q. And who was defeated in the election of May, 1963? 
A. As President? 

Q. Yes. A. Harold Hughes. 

Q. That is you? A. That is me. 

Q. Now, at the time you heard—you stated that you 
heard Mr. Manbeck call Mr. Ostrowski a shyster. Now, 
what, exactly, did you hear him say? A. I don’t recall, 
exactly, what he said. 

Q. As a matter of fact, Mr. Hughes, you weren’t even 
listening, were you? A. I was the Presiding Officer. 

Q. I said as a matter of fact, Mr. Hughes, you weren’t 
even listening to what Mr. Manbeck was saying at the time? 
A. I certainly was. 

Q. Well, what did he say? A. He said he didn’t 
15 want to pay Mr. Ostrowski’s bill, among other things, 
and he talked quite a while on it. 

Q. And why did he say he didn’t want to pay Mr. 
Ostrowski’s bill? A. I believe he said that the bill was 
not proper. I am not sure. 

Q. Do you know why he said it was not proper? A. No. 

Q. Did you ever hear why that bill was not proper? 

Mr. Clancy: I object. 

The Court: I sustain the objection. It is hearsay. 

Mr. Reback: Yes, sir. 


By Mr. Reback: 


Q. Mr. Hughes, do you recall September 16, 1963, being 
in Mr. Claney’s office? A. Yes. 

Q. Do you recall testifying as follows: 

The Court: Excuse me. Let me find it, please, sir. 

Mr. Reback: Page 54, Your Honor. 

The Court: Thank you. 


By Mr. Reback: 
Q. (Reading) 


“‘Q. Could you tell us the sentence in which the word 
appears? 


‘©A. No. I thought this was a routine delivery by 
16 Mr. Manbeck and, believe me, I didn’t pay too much 
attention until I heard that word.” 


Did you testify that way on that day, sir? A. I am quite 
sure I did. 

Q. Now, how were the acoustics at that time in this par- 
ticular hall? A. Not too good. 

Q. Where were you sitting? A. On the platform. 

Q. And what was under discussion at the time? <A. Bills, 
I am quite sure. 

Q. What bills? A. Bills? 

Q. What bills, sir? A. Any bills owed by the union. 

Q. All of the bills, meaning more than one bill? A. A 
number of bills. 

Q. About four or five, altogether? A. Yes. 

Q. Are you sure of that? A. I can’t be sure of that, no. 

Q. Isn’t it a fact that what was under discussion was 
a motion made by one Mr. Iseman that Mr. Ostrowski’s bill 

for $25.00 not be paid by the union? A. It could 

17 have been at that time. 

Q. And isn’t it a fact, sir, that at that time Mr. 
Manbeck got up on the floor, or on the platform of the union 
and stated, in his opinion, the bill should: not be paid since 
there was no prior authority given by the union to repay 
Mr. Ostrowski for that matter? A. He could have said that. 

Q. Isn’t it a fact that in March, 1963, the union passed 
a motion in which they moved that no bill will be paid unless 
it is approved prior to that by the union? A. I don’t recall. 

Q. You were an official of the union in March, 1968, 
were you not? A. That is right. 
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Q. And were you at the meeting of March, 19632 A. 
I am quite sure. 

Q. And did you hear this following motion made by a 
Mr. Ballou: In the future, no expenses of any kind, in- 
cluding parking and other necessary expenses shall be 
paid. No lawyer shall be engaged without specific authority 
of the union. Do you recall that motion? A. I sort of 
recall that, now. 

Q. Do you recall if that motion was passed? A. No, I 

don’t recall. 
18 Q. Well, would it refresh your recollection if I 
told you that the minutes show it was passed? 

The Court: Do you want to show him the Minutes? 


By Mr. Reback: 


Q. Does that refresh your recollection, Mr. Hughes? 
(Offering Minutes to the witness.) A. It does. 

Q. Now, was that passed? A. Yes, to my memory, it 
was passed. 

Q. Now, sir, as an official of the union, do you know 
whether or not Mr. Ostrowski had permission of the union 
to be repaid on a bill that he presented for $25.00 on 
June 23, 1963? A. I don’t know. 

Q. Now, there came a particular time when there was a 
vote on a particular motion under discussion, did there not? 
A. In the March meeting? 

Q. I am sorry. On the June 23, 1963 meeting. The 
motion that Mr. Manbeck spoke on. A. Yes. 

Q. And what was the result of that motion? Was it 

passed unanimously? A. Not to my memory, no. 
19 Q. It was not passed unanimously? A. Not to my 
memory. 

Q. Well, was there a dissenting vote? A. I would say 
yes. 

Q. Who was in the Chair at the time the vote was taken, 
Mr. Hughes? 

The Court: This is the one on June 23, 1963? 


~ 


Mr. Reback: June 23, 1963. A. I was, I am quite sure. 

Q. Isn’t it a facet that, very often, when a motion is 
under consideration, there are references, cross-references, 
and confusion? 

The Court: I don’t think he needs to answer that. 
That is not going to help this jury. We are interested in 
what happened on this oceasion, Mr. Reback. 


By Mr. Reback: 


Q. Did there ever come a time when you spoke to Mr. 
Clancy before taking the deposition that I referred to you 
before? A. Yes. 

Q. Where was this?) A. In Mr. Clancy’s office at that 
time. 

Q. What happened at that time? 

The Court: Are you asking him for conversation between 

him and his lawyer? 
20 Mr. Reback: No, not his lawyer, Your Honor. 
The Court: Mr. Clancy? 


Mr. Reback: Mr. Clancy. 

The Witness: Do you want me to answer that? 

Mr. Reback: If you will. 

The Witness: Mr. Clancy asked me to come over to his 
office so he could ask me what I thought of the reputation, 
I believe it was, of Mr. Ostrowski. 


By Mr. Reback: 


Q. Is that all he asked you? A. He asked me if I had 
heard anything at the June meeting 

Q. He said what, sir? A. If I had heard anything said 
about Mr. Ostrowski at the June meeting. 

Q. What was your answer? <A. I wouldn’t answer. 

Q. Now, sir, isn’t it a fact that any communication on 
union laws is considered private business and privileged? 
A. That is right. 

Q. Mr. Hughes, isn’t it also a fact that for political 
reasons, you would like to see Mr. Manbeck lose this case? 
A. No. 
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Q. Do you recall the deposition we referred to 
21 before, Mr. Hughes? Do you recall the taking of 
this deposition? A. Yes, in 1963. 
Q. On page 63, I read the following: 


“‘Q. And, politically speaking, would you like to see 
Mr. Manbeck lose this suit? I am speaking, politically. 

A. Politically? 

“<Q. Yes. 

“A. That is quite a question. Let’s say I wouldn’t like 
to see him win. 

“<Q. Well, sir, either win or lose. So I take it, then, 
that you would prefer he would lose this suit, politically 
speaking? 

“‘4. Couldn’t it be a tie? 

“<Q, Am I correct in assuming, then, that you would 
like to see him lose this thing as it will affect his politics? 

‘CA. Yes, I will say this— 


The Court: Now, let him finish this, counsel. 
By Mr. Reback: (Continues reading) 


“«Q. Do you know that Mr. Manbeck is a candidate for 
International Office at the next election?”’ 


The Court: Excuse me. You were reading and I think 
you ought to show the deposition says, “Yes, I will say 
this—. Apparently, there was a cut-in. 


22 By Mr. Reback: 


Q. Now, sir, did you testify that way that day? A. If 
that is the deposition, I must have. I remember being cut 
off. 

Q. Now, Mr. Hughes, isn’t it a fact that you were known 
to come to the union mectings and talk politics? 

Mr. Clancy: I object to that, Your Honor. 

The Court: I sustain the objection. 

The Witness: No. 
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Mr. Reback: I have no further questions. 
The Court: Mr. Clancy? 


Redirect Examination 
By Mr. Claney: 


Q. Mr. Hughes, the fact that there may be politics in 
this union, would that in any way affect your coming here 
under subpoena and telling the truth? A. None at all. 

Mr. Clancy: I have no further questions. 

Mr. Reback: No further questions. 

The Court: All right. You may step down, sir. 


(Witness excused.) 


Mr. Clancy: Call Mr. Francis Wood. 


Francis C. Wood 
Direct Examination 
By Mr. Clancy: 

Q. Will you give your full name and address, please? 
A. Francis Charles Wood, 2106 North Tazewell Street, 
Arlington, Virginia. 

Q. And where are you employed, Mr. Wood? <A. Har- 
lowe Typographers, 218 G Street, N. W. 

Q. And what are your duties there? A. Assistant Fore- 
man in charge of Publications. 

Q. Are you a member of the Columbia Typographical 
Union? A. Yes, I am. 

Q. And how long have you been a member? A. Since 
1946. 

Q. And do you know the plaintiff in this case, Mr. Os- 
trowski, and Mr. Manbeck? A. Yes, I do. 

Q. And Mr. Manbeck is President of your Union? A. 
Yes. 

Q. All right. Do you know what political affiliation Mr. 
Manbeck has in the Union? A. Yes, I do. 
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24 Q. And what is that? A. He is a member of the 
Independent Party. 

Q. What is the other Party? A. The Progressive Party. 

Q. Are you a member of the Progressive Party now? 
A. No, I am not. 

Q. All right. Turning your attention to a Union meet- 
ing on June 23, 1963, were you present at that meeting? 
A. Yes, I was. 

Q. Who presided at that meeting? A. The President, 
Mr. Manbeck. 

Q. And did you hear Mr. Manbeck say anything about 
or concerning Mr. Ostrowski that was derogatory, sir? 

Mr. Reback: Your Honor, I am going to object to these 
leading questions. He can ask him what he heard. 

The Court: All right. Did he say anything with refer- 
ence to the plaintiff in this case? 

The Witness: Yes, sir, he did. 


By Mr. Clancy: 


Q. Will you tell me what he said about Mr. Ostrowski? 
A. We were discussing a bill that was up, and he didn’t 
think Mr. Ostrowski should be paid the sum of money, 
which I believe was $25.00, that was involved, and to the 
best of my recollection, he referred to Mr. Ostrowski as a 

shyster lawyer. 
25 Q. Do you have a loud speaker system at these 
meetings? A. Yes, we do. 

Q. And was that in use on this day? A. Yes. 

Q. Did Mr. Manbeck utilize the floor microphone at the 
time he said that? A. Yes, I am pretty sure he did, yes. 

Q. How long have you known Mr. Ostrowski? A. Three 
or four years, I guess. I couldn’t exactly say three or four 
years—whenever he moved his office in the same building 
where we had the Typographical Union office. 

Q. And that was prior to June 23, 19632 A. Yes. 

Q. Do you know others who knew Mr, Ostrowski as an 
attorney at that time? A. Generally speaking, there was 
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quite a few fellows in the Union that knew him, yes, as 
his offices were directly across the hall from our offices. 

Q. And prior to June 23, 1963, what was Mr. Ostrowski’s 
reputation as an attorney? A. It was a good reputation, 
as far as I knew. We had just started using his services 
in the Union and we didn’t know too much about him, but 
we hired him for the Union a couple of times. I don’t 

recall the dates we used him. 
26 Q. But he had done work for the Union prior to 
June 23, 1963, had he not? A. I think we used him 
on a couple of cases. It seems to me we had. I am not 
positive. 

Q. Can you say what his reputation was subsequent to 
June 23, 1963? 

Mr. Reback: Objection, Your Honor. He just stated 
that he doesn’t know. 

The Court: I didn’t hear him say that, sir. 

Mr. Reback: He said he doesn’t know whether he did or 
didn’t; that he didn’t know anything about it. 

The Court: No, no, no. Let me say this: You don’t 
get anything from me. You get the evidence from the 
witness, and you don’t get any from Mr. Reback, either. 

The question was, Mr. Reback, as I understood, and I 
don’t believe the witness has answered, but let’s find out. 
You answered his reputation was good as an attorney 
prior to June 23, 1963. That is correct, isn’t it? 

The Witness: Yes, sir. 

The Court: And there was a second question put to you: 
Do you know what his reputation is now, that is, after 
June 23, 1963. Is that your question? 

Mr. Clancy: That is correct, Your Honor. 

The Court: You can answer that. 
27 The Witness: Oh, I am sorry. I misunderstood 
you. As far as I am concerned, his reputation is 


good. 


By Mr. Clancy: 


Q. As far as you are concerned? A. Yes, sir. 

Q. How about among others that have known him that 
you know? 

The Court: His general reputation. Has it been affected 
by this, or not? Is it good or bad? I will put it that way. 

The Witness: Well, the best I can tell you, to some 
people, it is good, and to some, it isn’t. 


By Mr. Clancy: 


Q. In other words, would you say it is the same as 
before as it is today, or it is not the same? A. Oh, I don’t 
think it is the same as before all of this came to light, no. 

Mr. Claney: I have no further questions. 

Mr. Reback: I didn’t hear the answer. 

The Court: He said he wouldn’t say the same as it was 
before all of this came to light. 


Cross-Examination 
By Mr. Reback: 


28 Q. Do you know why it is not the same? A. Well, 
I think the things that were published and what 
different people have said would affect that. 

Q. You mean what other people have said about Mr. Os- 
trowski would affect his reputation, is that correct? A. 
Yes, sir. 

Q. Now, sir, you stated you were not a member of the 
Progressive Party. Were you a member as of June 23, 
19632 <A. Yes, sir, IT was. 

Q. And had you run for election the month before? A. 
Truthfully, I can’t recall. Was that the month before? 
I ran for election at one time. I don’t know whether I was 
up for election that year, or not. 

Q. I am referring to May, 1963. Did you run for Vice 
President of the Typographical Union 101? A. I ran for 
Vice President. I don’t remember whether it was ’63 or 
64, but I ran for Vice President, yes, sir. 


28 


Q. You can’t remember that? A. I don’t recall which 
year it was, but I did run for Vice President of the Union 
and was defeated, sir. 

Q. Now, did you hear what Mr. Manbeck had to say on 
the motion not to pay Mr. Ostrowski’s bill for $25.00, he 
submitted? A. I heard the general discussion on the 

subject, yes, sir. 
29 Q. Are you vagne on what was said? A. Well, 
that was quite a few years ago. I am a little vague 
as to what exactly took place on it, yes, as quite a few 
people spoke on it. 

Q. As a matter of fact, you are vague on what was going 
on at that time, aren’t you? 

The Court: I didn’t hear that. What was going on? 

Mr. Reback:; And what was going on at that time, 
weren’t you? 

The Witness: No, sir, not exactly. It wasn’t vague be- 
cause I was a little bit involved in it. 


By Mr. Reback: 


Q. Well, do you recall on September 16, 1963 being de- 
posed in Mr. Claney’s office? A. Yes, sir. 

The Court: What page, please? 

Mr. Reback: Page 69. 

Q. By Mr. Reback (Reading) 

Q. And did you hear Mr. Manbeck call Mr. Ostrowski 
ashyster? A. Did I hear him call him a shyster? To the 
best of my recollection, I think I did. 

Q. Did you hear anyone else call Mr. Ostrowski a shy- 

ster? A. There was several people spoke it seems to 
30 me like there was, but I don’t recall offhand what it 

was. But there was—something there some place. 
I forget what it was. I couldn’t say just right offhand. I 
can’t remember who it might have been, or something— 
I recall something, but I really don’t know.”’ 

Was that your answer? <A. Yes, sir, it was. 

Q. Were you defeated when you ran for Vice President? 

The Court: He said so. 
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. Yes, sir. 
. Is your full name Francis Charles Wood? A. Yes, 


. Were you born on July 30, 1924? A. Yes, sir. 
And your mother’s name was Loretta Van Sykes, 
and. your father was Earl Wood? A. That is correct. 
Q. Were you not convicted on January 9, 1957 of operat- 
ing a lottery? A. Yes, I was. 
Q. Was that here in the District of Columbia? A. Yes, 
it was. 
Q. Were you ever convicted anywhere else, sir? 
The Court: I will sustain the objection. That 
31 question is improper. 
Mr. Reback: I have no further questions, Your 
Honor. 
The Court: You understand what IT mean? 
Mr. Reback: Yes, sir. 


Redirect Examination 
By Mr. Clancy: 


Q. Now, Mr. Wood, further in your deposition, do you 
recall—the page number is 70, Your Honor—continuing on 
where Mr. Reback had left off, do you recall this question: 

“Q. It is clear in your mind that you did hear Mr. Man- 
beck call Mr. Ostrowski a shyster? 

Mr. Reback: I object, Your Honor. There is an objec- 
tion there and I think he should be instructed, sir. 

The Court: You can come to the bench. 


(At the bench :) 


The Court: As a matter of fact, Mr. Reback, what you 
have read didn’t challenge what he said, so it was not really 
impeachment, but I gave you the benefit of the atmosphere. 
He said, to his recollection, it would not affect what he 
said. The record will speak for itself. I don’t see what 
your objection is. 
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Mr. Reback: I objected at the time that he was putting 
words in the witness’ mouth and he testified and led him 
right into this. 
32 The Court: That is your objection? 
Mr. Reback: Yes, sir. 
The Court: I will permit it to be asked. 


(In open court:) 
By Mr. Clancy: 


Q. Mr. Wood, referring back again to the deposition on 
page 70, when this question was asked of you by me, do 
you reeall giving this answer: 

“<Q. Mr. Wood, is it clear in your mind that Mr. Man- 
beck did call Mr. Ostrowski a shyster. A. In my mind, 
yes.”’ 

Mr. Reback: Your Honor, do you think he could read 
what Mr. Reback said? 

The Court: Is that a true statement as of that time, sir? 

The Witness: Yes, sir. 

The Court: Now, what do you want, Mr. Reback? 

Mr. Reback: I do think that between the answer and the 
question, there are remarks and I think they should be 
included. 

Mr. Clancy: Your Honor ruled on the objection. 

The Court: I don’t think we want colloquy between 
counsel. 

Are you say this to your best recollection, sir? 
33 The Witness: Yes, sir. 


By Mr. Clancy: 


Q. Mr. Wood, there has been some mention made here 
of politics. Did the polities of the Union influence you 
coming down here and swearing under oath and giving 
the evidence you have given? Did that influence you in 
telling the truth? A. No, not in telling the truth. 

Mr. Clancy: I have nothing further. 
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Recross Examination 
By Mr. Reback: 


Q. Mr. Wood, did Mr. Manbeck come down off the plat- 
form on to the floor when he made these remarks? A. Yes, 
sir, he did. 

Q. He was on the floor? A. Yes, sir. 

Q. Was there a microphone there? A. Yes, sir, there 
always was. 

Q. Was it working? A. To my recollection, yes, it was. 

Q. Do you recall what the vote was on that motion, sir? 

Mr. Clancy: Your Honor, I object. 

The Court: I sustain the objection. I can’t see that it 
makes any difference. 


By Mr. Reback: 


Q. Did you ever retain Mr. Ostrowski as your private 
34 Mr. Clancy: I object, Your Honor. 
The Court: I sustain the objection. 
Mr. Reback: I have no further questions. 
The Court: You may step down. 


(Witness excused.) 
Mr. Clancy: I call Mr. Joseph Lins. 
Joseph Z. Lins 
Direct Examination 
By Mr. Clancy: 


Q. Would you please give us your full name and address? 
A. Joseph Z. Lins—L-i-n-s. I live at 200 Fort Meade 
Road, Laurel, Maryland. 

Q. How long have you lived at that address? A. I think 
it is June of last year. 

Q. Where are you employed, Mr. Lins? A. The Wash- 
ington Daily News. 

Q. Are you also an officer, or have any position in the 
Columbia Typographical Union? A. Now? 
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Q. At the present time. A. T am Chairman of the Joint 
Apprentice Committee. 
35 Q. Apprentice Committee? A. Joint Apprentice 
Committee, yes. 

Q. How long have you been a member of that Union? 
A. I think it is 32 years. 

Q. And are you affiliated either with the two political 
parties at the present time? A. At the present time, no. 

Q. Turning your attention to June 23, 1963, do you re- 
call attending a meeting of the Union? A. Yes, sir. 

Q. Where was that meeting held? A. I think it is 1012 
Ninth Street, N. W., the old Pythian Temple. I am quite 
sure that is where it was. 

Q. Are you appearing here, pursuant to a subpoena? 
A. Yes. 

Q. And do you know Mr. Ostrowski, the plaintiff in 
this case? A. Yes. 

Q. How long have you known him? A. Definitely, I 
don’t know, but I would say about four or five years. 

Q. Was Mr. Manbeck present at the meeting of June 23, 

1963? A. Yes. 
36 Q. Did you hear Mr. Manbeck say anything with 
respect to Mr. Ostrowski at that meeting? A. Iam 
quite sure it is in the deposition, Mr. Clancy. 
Mr. Clancy: I didn’t hear you. 
The Court: Do you want to reframe your question? 


By Mr. Clancy: 


Q. My question is: Did you hear Mr. Manbeck say any- 
thing concerning Mr. Ostrowski at that meeting? A. I 
think I did, yes. 

Q. You think you did? A. Yes. 

Q. Do you recall what he said? 

Mr. Reback: I object, Your Honor, because he thinks 
he did. 

The Court: What is your best recollection? Do you 
have any recollection of him saying something? 

The Witness: Yes, I have a recollection. 
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The Court: All right. What is your best recollection? 

The Witness: Something to the effect whereby the Presi- 
dent called Mr. Ostrowski something about a ‘‘shyster’’ 
lawyer. I think that is in the deposition. 


By Mr. Clancy: 


Q. Are you referring to the deposition of Septem- 

BT. ber 16, 1963 which was taken in my office? A. I am 

afraid it is the one that was taken in your office. I 

don’t know the exact date. If you say it was September 
16, 1963, that would be it. 

Q. As I understand it, you say that Mr. Manbeck did 
call Mr. Ostrowski— 

Mr. Reback: Objection, Your Honor. 

The Court: He said what he said. Do you want to re- 
fresh his recollection? I don’t know if it will. I have not 
read the deposition, gentlemen. 

Mr. Clancy: Turning to page 6 of that deposition— 

Mr. Reback: If Your Honor please, is he impeaching his 
own witness? 

The Court: You can leave it, if you want to, sir. 

Mr. Clancy: I think I can refresh his recollection, Your 
Honor. 

The Court: Yes. 


By Mr. Clancy: 


Q. Starting at the very bottom of page 6, Your Honor, 
the last line, do you recall me asking you this question, Mr. 
Lins, and you gave the following response: 


‘“Q. I now ask you again if you heard Mr. Manbeck call 
Mr. Ostrowski a shyster at this meeting on June 
38 23rd? A. You are directing me to answer that? 
“Q. I am requesting that you answer that ques- 
tion, Mr. Lins. A. Yes, I did.” 


Do you recall giving that answer to those questions? A. 
Since you refreshed my memory, yes. 

Mr. Claney: I have nothing further. 

The Court: Mr. Reback? 


Cross Examination 
By Mr. Reback: 


Q. What was under discussion at the time he made this 
alleged statement? A. It was a bill—I don’t know the 
exact amount—that was presented by Mr. Ostrowski for 
legal fees that he had given to the Union. 

Q. Was that a $25.00 bill? A. It sounds like that is right, 
yes, sir. 

Q. And Mr. Manbeck spoke on that? A. Yes, he spoke on 
that. 

Q. And you heard him speak on that motion not to pay 
Mr. Ostrowski $25.00? A. Yes. 

Q. Now, sir, do you recall making the deposition that 

Mr. Clancy spoke about, taken in his office? AI 
39 didn’t quite hear you, sir. 

Q. Do you recall making this deposition in Mr. 
Claney’s office? You recall making this deposition in Mr. 
Clancy’s office, don’t you? A. Yes. 

Mr. Reback: Your Honor, I am referring to page 31. 

The Court: Thank you. 


By Mr. Reback: 


Q. On page 31, one-third of the way down, were you 
asked this question: 


<Q. Now let me ask you this, Mr. Lins: Did Mr. Man- 
beck leave his chair at the time the $25 bill was under dis- 
cussion? A. You mean for reconsideration?’’ 


The Court: Now, this is not proper at this time. You 
are not using it for the dual purpose that the law permits, 
(1) being to refresh his recollection and (2) to impeach 
him. 

Mr. Reback: Yes, Your Honor. I think if you will read 
the next two lines, you will find that is exactly opposite 
of what he is saying here today. 

The Court: I will read it, but I haven’t yet read that to 
be a fact. Will you come up and show me? I don’t see it. 

Mr. Reback: Yes, sir. 
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40 (At the bench:) 


Mr, Reback: Page 31, Your Honor, I asked this ques- 
tion: 

“«Q. Now let me ask you this, Mr. Lins: Did Mr. Man- 
beck leave his chair at the time the $25 bill was under 
discussion? A. You mean for reconsideration? 

“Q. Yes. Did you speak on that? A. To my knowl- 
edge, no.’” 


The Court: You may resume your seats, please. 


(In open court:) 
By Mr. Reback: 


Q. Now, Mr. Lins, refreshing your recollection— 

The Court: Excuse me, Mr. Reback. Let me see if I 
understand you. I understood you to say that there was 
a discussion of the bill, and then I understood you to say 
that you didn’t know what the amount was of that. Is 
that right? 

The Witness: Yes, that is right. 

The Court: You had better let counsel— 

The Witness: —It has been three years ago— 

The Court: I understand. 

The Witness:—and it is hard for me to understand. 


By Mr. Reback: 


Q. Now, the question is: Did Mr. Manbeck speak 
41 on that motion, A. To the best of my recollection 
he did, yes. 

Q. And was it during that speech that you say he made 
that remark when he was speaking on the motion? A. Yes. 

Q. Now, directing your attention to the deposition, page 
31, do you recall answering this question: 

“‘Q, Now let me ask you this, Mr. Lins: Did Mr. Man- 
beck leave his chair at the time the $25 bill was under dis- 
cussion? A. You mean for reconsideration? 

“Q. Yes. Did he speak on that? A. To my knowledge, 
no.’’ 


Did you testify to that? A, I will say if it is in the 
deposition, it is correct. 

Q. Well, you don’t deny testifying like this? A. No. 

Q. Isn’t it a fact, sir, that at that time you said that 
there was under discussion a voucher that was presented 
by Mr. Fred Isemann when Mr. Manbeck allegedly made 
that statement? A. You would have to refresh my memory, 
if you would, please. 

Q. All right. On page 7 of the same deposition, 
42 you were asked: 

“Q. Do you recall his exact words? A. I don’t 
recall his exact words because that was—that went on 
during a voucher that—may I say this— 

“¢Q. You may answer the question any way you see fit. 
A. A voucher was brought up or presented to me before 
the meeting charging some lost time to a Book and Scale 
Job Committee for a witness by the name—a gentleman 
by the name of Mr. Isemann, and I don’t think it should be 
charged to Book and Seale; it should be charged to some- 
thing else, and we brought it to the floor of the union. And 
during the course of the debate, whether it should be 
charged or paid, that is when Mr. Manbeck called Mr. 
Ostrowski a shyster. I don’t know his exact words, but 
I do know that.’’ 


Did you testify that way at that deposition? A. In the 
deposition, yes. 

Q. And that is not at that point, you say? 

The Court: That would be for the jury to determine. 

Mr. Reback: I withdraw the question. 


By Mr. Reback: 


Q. Now sir, at that time, did you hear Mr. Mallory 
McGuire call Mr. Ostrowski a shyster that evening? 
43 A. That was—who was that, please? 
Q. Mr. Mallory MeGuire. A. Mallory McGuire? 
Call what—what was it? 
Q. McGuire. Call Mr. Ostrowski a shyster. A. That 
answers the question. At the moment, I do not recall. 
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Q. Well, sir, to refresh your recollection, did you testify 
in the same deposition, page 17, Your Honor, about four- 
fifths down the page: 


‘‘Q. Did you hear anyone else at this June 23rd meeting 
other than Mr. Manbeck refer to Mr. Ostrowski as a 
shyster? A. Yes. 


“By Mr. Clancy: 


“«Q. Who was this, or who were they, Mr. Lins? A. Mr. 
Mallory MeGuire.’’ 


Did you testify as I have read it to you? 

The Court: Does that refresh your recollection, sir? 

The Witness: It doesn’t completely, Your Honor. But 
if it is in the deposition, I was there, and I said it. 


By Mr. Reback: 


Q. Now, was there a lot of business conducted between 
the time Mr. Isemann presented his voucher and the time 
that Mr. Ostrowski’s bill for $25.00 came up for 
44 consideration by the Union? A. I don’t know posi- 
tively whether it was, or not, because Mr. Isemann 
presented his voucher and the bill from Mr. Ostrowski 
came up. It would be all in the same agenda of paying 
the bills. As I say, I do not recall. 
Q. Now, referring to your deposition, page 38, on the 
bottom of the page: 


““Q. Was there any business transacted between the 
voucher for $17.50 for Mr. Isemann and the consideration 
of the reconsideration, so to speak? A. Oh, Yes, quite 
a bit. 

“‘Q, Can you tell us how much business was transacted? 
What different things was transacted? A. Well, without 
me going into detail there was a recommendation, there 
was a motion, another motion, another motion, another 
motion, another motion, substitute motion for the whole, 
and another motion, and another motion, and that was it.”’ 


Does that refresh your recollection as to what took place 
between the time the voucher was voted on and the $25.00 
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bill was voted on of Mr. Ostrowski? A. Well, Your Honor, 
I don’t know what business transpired between that time. 
As I said, in my deposition— 

The Court: It is all right, if you don’t recall. 
45 The Witness: Yes. Well, I just don’t recall. 


By Mr. Reback: 


Q. Do you recall making that statement in your deposi- 
tion, sir? A. Again I say, if it is in my deposition, then 
I said it. 

Q. You said that you were not a member of the Progres- 
sive Party today. Were you a member in 1963? A. Very 
much so. 

Q. And had you run in an election a month before? A. 
Yes. 

Q. Had you run on the Progressive ticket? A. Yes. 

Q. And were you Secretary? A. Yes. 

Q. And in June, 1963, sir, were you aware that under 
Union rules and regulations and law, that before a bill 
could be presented by a lawyer, he must have had permis- 
sion to be retained from the Union? A. Oh, yes. 

Q. Now, on that $25.00 bill that Mr. Ostrowski presented 
to the Union, do you know whether or not he had permis- 
sion of the Union to be retained for the job he said he did 

and presented a bill for? 
46 Mr. Claney: Your Honor, I object to the question. 
It is not material to the issues. 
The Court: Suppose you come to the bench, please. 


(At the bench :) 


Mr. Reback: I certainly think we have a right to ask 
whether or not this bill was proper. Otherwise, I will 
have to ask that this witness not be excused. 

The Court: That is all right, if you need him, you can 
have him. I don’t think it is immaterial. You didn’t read 
what he said. You cut me off quick. 

Mr. Reback: Are you sure of that? 


2 
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The Court: I will turn to the deposition and see if I can 
find it. 

Mr. Reback: If I did, I will apologize to the Court. 

The Court: In any event, I understand your defense 
in this case is that he did not call him a shyster. 

Mr. Clancy: It seems to me he is trying to raise as a 
defensive, the truth. If he is, it is getting into the merits 
of the bill. 

The Court: There is nothing in here, or is there? Maybe 
you had better tell me. Is there anything in this? 

Mr. Reback: I recall now, if I may look at it. 

The Court: This is in your pretrial. You may look at it. 

T thought your statement was that he denied he made 
47 the statement. I don’t think it makes a particle of 

difference. Do you need repetition of the same 
thing? 

Mr. Reback: I want to know whether or not Mr. Ostrow- 
ski had permission of the Union. 

The Court: Ask him if he knows. 


(In open court:) 
By Mr. Reback: 


Q. Mr. Lins, do you know whether or not Mr. Ostrowski 
had prior Union approval to be retained for the bill he 
presented to the Union on June 23, 1963 at this meeting? 

Mr. Clancy: My objection is noted in the record. 

The Court: Do you remember whether he had approval 
prior to submitting that bill, sir? 

The Witness: Will you restate your question? 


By Mr. Reback: 


Q. Do you know whether or not you had prior approval 
of the Union to be retained for that bill of $25.00 that he 
presented? A. In my opinion, he was retained. 

Q. No, no. That is not the question. Do you know 
whether he had permission of the Union? 
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The Court: Do you mean whether the Union had voted 
on him prior to his employment? 
Mr. Reback: On that particular Dill, yes, Your 
Honor. 
48 Mr. Clancy: I believe he has answered that, Your 
Honor. 
The Witness: The answer to that, in my opinion, is no; 
that the Union had not. 


By Mr. Reback: 


Q. Now, sir, did you tell Mr. Manbeck a week ago that 
your opinion of this whole thing was a ‘‘political plot’’? 

Mr. Clancy: Objection. 

The Court: I will sustain the objection as to an opinion 
and what was said. Suppose you come to the bench. I 
don’t want to eut you off, but I don’t want you to go too 
far, either. 


(At the bench :) 


Mr. Reback: He told the defendant that he thinks the 
entire thing was a ‘“‘political plot’’ and was backed by the 
Progressive Party of the Union. That is the statement he 
makes. 

The Court: Do you want to ask him that? 

Mr. Reback: Yes. 

The Court: I will let him answer it, and you can ask him 
the same question. Go back, please, sir. 


(In open court:) 


By Mr. Reback: 


Q. Did you tell Mr. Manbeck a week ago that this entire 
suit was a ‘‘political plot’? and was directed by the 
49 Progressive Party? A. It is my opinion that is what 
it is. 
Mr. Reback: I have no further questions. 
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Redirect Examination 
By Mr. Clancy: 


Q. Mr. Lins, isn’t it a fact that where politics are in- 
volved, in a sense, the people who are testifying, belong 
to diverse parties? A. Yes. 

Q. Does that fact alter the fact that you have come here 
to testify under oath and to tell the truth? A. That is 
right. I stand by the testimony as taken in the deposition. 

Q. And you stand by your testimony as expressed by 
you in your deposition and which you have repeated today? 
A. Yes. 

Mr. Clancy: I have nothing further. 

Mr. Reback: No questions. 

The Court: All right. You may step down. 


(Witness excused.) 


Charles P. Dozier 


e * e * * * * 
50 Direct Examination 
By Mr. Clancy: 


Q. Mr. Dozier, please give your full name and your 
current address? A. Charles Paige Dozier, Star Route, 
LaPlata, Maryland. 

Q. Where are you employed, Mr. Dozier? A, The Wash- 
ington Evening Star. 

Q. How long have you been so employed? A. I believe 
since ’61 or ’62. I will stand corrected on that date. It 
could be wrong. 

Q. And are you a member of the Columbia Typograph- 
ical Union? A. Yes, sir. 

Q. And how long have you been a member? A. Possibly 
35 years. 

Q. Are you here, pursuant to a subpoena, issued by the 
Court. A. I have been subpoenaed here, yes. 

Q. Do you know the plaintiff, Mr. Ostrowski, in this 
ease? A. Yes, I do. 
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Q. And how long have you known him? A. I would say 
since about ’62, the latter part of 62, or 63. 
51 Q. Did there ever come a time when you had a 
discussion as to the professional duties of Mr. Os- 
trowski on behalf of the Union? A. Yes. I had discussed 
professional duties with Mr. Ostrowski during our current 
Washington, D. C. newspaper negotiations. 

Q. Will you explain those to the members of the jury 
and to the Court? What do you mean by ‘negotiations’? 
A. T had associations with Mr. Ostrowski. I was Chair- 
man of the Washington, D. C. Newspaper Scale Committee, 
and we engaged, upon authorization of the Union, Mr. 
Ostrowski to assist us in Seale negotiations. 

Q. Was this with all of the newspapers in the District of 
Columbia? A. The newspapers in the District of Columbia? 
Yes, sir. Namely, the Evening Star, the Washington Post, 
and the Daily News. 

Q. You indicated you were Chairman of that Committee, 
is that correct? A. I was Chairman of the Newspaper 
Seale Committee. 

Q. Do you recall when Mr. Ostrowski was retained by 
your Committee? A. Mr. Ostrowski was retained by the 

Committee through motion of the 3-man elected 
52 Newspaper Scale Committee, plus the President of 

the Union, and the Secretary-Treasurer of the Union, 
as ex-officio members of the Committees. 

Mr. Reback: I object. 

The Court: Suppose you come to the bench. 


(At the Bench:) 


The Court: What is this about, Mr. Clancy? 

Mr. Clancy: I am under the impression Mr. Reback is 
objecting, Your Honor. I don’t know why. 

The Court: I would like to know myself. I assume you 
are? 

Mr. Reback: I certainly am. It is irrelevant. 

Mr. Clancy: We will show, through the testimony of this 
witness, at one time Mr. Manbeck not only thought highly 
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of Mr. Ostrowski, but he had recommended him for various 
jobs of the Union and, in due course, his attitude changed 
toward Mr. Ostrowski, culminating on June 23, 1963. This 
is to show the frame of mind and the attitude. 

The Court: All right, sir. 


(In open court :) 


By Mr. Clancy: 


Q. Who was President of the Union at this time? A. You 
are referring to the time when we made a motion to hire 
Mr. Ostrowski, or at the Union meeting, itself? 
Q. No. You indicated that the President of the 
53 Union was an ex-officio member, is that correct? A. 
Under the laws of our Union, the President is an 
ex-officio member of all committees. 
Q. Now, who was that? A, Mr. Jesse B. Manbeck. 
Q. Now, in due course, you hired Mr. Ostrowski, your 
Committee? A. That is true. 
Q. How many meetings did you have with Mr. Ostrowski 
and when he was present for the purpose of assisting you 
in negotiating the contract with the newspaper? A. I 
would say seven meetings. 
Q. How many meetings did you have, executive type, or, 
in other words, when you didn’t meet with the publishers, 
or their representatives? A. We would have had several 
meetings. The Secretary would have kept the Minutes of 
those meetings and I don’t have those Minutes. 
Q. You were Chairman of the Committee, were you not? 
A. Iam Chairman of the Committee, yes. 
Q. Did the ex-officia members meet with your Committee? 
Did they join in the meeting? A. Will you repeat the 
question? 
Q. Did the ex-officio member, namely, Mr. Man- 
54 beck, did he join in your meetings when they were 
originally held? A. When they were originally 

held, no. 
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Q. Did there come a time when he attended some of the 
meetings with you and Mr. Ostrowski? A. Yes. 

Q. Do you recall when that was? Was it prior to June 
93, 19637 A. I would say yes. 

Q. Did Mr. Manbeck approve of Mr. Ostrowski being 
retained by your Committee? A. Yes. 

Q. Did there come a time when he expressed himself, 
Mr. Manbeck expressed himself as to the continued reten- 
tion of Mr. Ostrowski as your attorney for your Commit- 
tee? A. The question is—did Mr. Manbeck approve of our 
choice of Mr. Ostrowski? 

Q. Originally, did he approve? A. Yes. 

Q. Did his opinion ever change? A. In his opinion, it 
was changed? 

Q. Did his opinion change as to you retaining Mr. Os- 
trowski as an attorney? A. His opinion later changed, yes. 

Q. Can you tell us when that came about and in 
55 what way it manifested itself? 

Mr. Reback: I object to that. He can’t tell how he 
came to the opinion. 

The Court: Did Mr. Manbeck tell you anything about 
him? 

The Witness: About Mr. Ostrowski? 

The Court: Yes, sir. 

The Witness: I would say Mr. Manbeck told us that Mr. 
Ostrowski was a capable man. 


By Mr. Clancy: 


Q. Mr. Dozier, turning your attention to a meeting held 
with the newspaper publishers in which Mr. Manbeck was 
present, did there come a time where he said anything about 
Mr. Ostrowski before the members of that meeting? A. I 
would say yes; that he berated Mr. Ostrowski and told him 
to keep quiet, or words to that effect; that I was Chairman 
of the Newspaper Scale Committee and that I should con- 
tinue the discussions. 


Q. Subsequent to that meeting where Mr. Manbeck said 
this about Mr. Ostrowski, if I may go back for a moment, 
were there members of the newspaper publishers present 
when this was said? A. Yes, there was. 

Q. Did there come a time, after that meeting, 
56 where Mr. Manbeck tried to get you to discharge 
Mr. Ostrowski? 

Mr. Reback: I object, Your Honor. I think we have 
leading questions here, and this is the limit. 

Mr. Clancy: I will rephrase the question. 


By Mr. Clancy: 


Q. Did Mr. Manbeck ever say anything to you after that 
meeting with respect to the retention of Mr. Ostrowski as 
the attorney for the Committee? He tried to get us to 
discharge Mr. Ostrowski, yes. 

Q. He did? A. Yes. 

Q. Did he give you any reason why? <A. Well, the reason 
he gave us was that he thought he was just as well-qualified 
as a labor lawyer, as was Mr. Ostrowski. 

The Court: You mean the President, sir? 

The Witness: The President, yes. 


By Mr. Clancy: 


Q. How was Mr. Ostrowski paid by your Committee, if 
he was paid? A. He was paid at the rate of $40.00 a day 
which was authorized by the Union through the recom- 
mendation of the members of the committee I previously 
told you about. 

Q. Did you experience any difficulty at all in seeing 
57 that Mr. Ostrowski got paid? A. Yes. There were 
several times that refusal was made of payments 

to Mr. Ostrowski. 

Q. By whom? A. I would say by an appointed commit- 
tee of the Union, probably the Finance Committee—yes, it 
would have been the Finance Committee. 

Q. Do you know other members of the Union who are 
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acquainted with Mr. Ostrowski? A. Do I know any other 
members? 

Q. Do you know other members of the Union who know 
Mr. Ostrowski? A. Yes, sir. I would say there was quite 
a few members of the Union who knew Mr. Ostrowski. 

Q. Prior to June 23, 1963, what was his reputation at 
that time? A. His reputation, as far as I know personally 
concerned, was good. 

The Court: His general reputation. 

The Witness: His general reputation was good. 


By Mr. Clancy: 


Q. Prior to June 23, 1963? A. Yes. 

Q. How about subsequent to that date of June 23, 

58 19632 A. Subsequent to that date, I would say that 

probably after June 23, whenever an official monthly 
bulletin— 

Mr. Reback: Objection, Your Honor. He is not answer- 
ing the question. 

The Court: Did anything change or occur subsequent to 
the meeting of June 23, 1963 as to his reputation? 

The Witness: I will have to answer that in this way 
that I couldn’t name any particular individual. 

The Court: You are not supposed to, sir. This is his 
general reputation. Are you in a position to say whether 
his reputation was the same after June 23, 1963 as it had 
been prior to and on that date? Was it still good or bad, 
or what, sir? 

The Witness: If you are asking me my opinion— 

The Court: No, no. I am not asking for your opinion. 
I am asking what his general reputation is. 

The Witness: His general reputation, I believe, after the 
issuance of the monthly bulletin— 

The Court: We are not talking about the bulletin. Are 
you in a position to say what it was as a result of that 
meeting of June 23, 1963? Did that meeting in any way 
affect it? 
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The Witness: Well, I would say his reputation could 
have dropped. 
59 The Court: Did you say it did or didn’t? 
The Witness: It could have dropped. 

The Court: I am saying did it, or did it not, sir. 

The Witness: Well, Your Honor, with reference to that 
question— 

The Court: If you can answer it, it is all right, and if 
you can’t answer it, it is all right. 

The Witness: Well, I would have to answer by way of 
explanation. I couldn’t answer ‘‘yes”’ or ‘‘no’’ to save my 
life. 

The Court: Answer this, then. Was there any change 
effected in his reputation as a result of that meeting— 
yes or no? 

The Witness: My opinion would be yes, there was a 
change. 

The Court: His general reputation. 

The Witness: My opinion would be yes. 

The Court: It is your opinion that his general reputa- 
tion was effected, sir? 

The Witness: It declined, yes. 

The Court: All right. 

Mr. Clancy: I have nothing further, Your Honor. 


Cross Examination 
By Mr. Reback: 


Q. Sir, does the Typographical Union, Columbia 
60 101, have a Federal Credit Union? A. Yes. 
Q. Isn’t it a fact that Mr. Ostrowski is still re- 
tained by that organization today? 
Mr. Clancy: I object to that. 
The Witness: I couldn’t answer that question. You 
would have to contact the Federal Credit Union. 
The Court: He doesn’t know, sir. 


By Mr. Reback: 


Q. You are now, sir, a member of the Progressive Party, 
are younot? A. That would be just like asking me whether 
I was a Democrat or a Republican. 

Q. Yes, sir. A. I am a member of the Progressive 
Party, yes. 

Q. Who introduced you to Mr. Ostrowski? A. Who in- 
troduced me to Mr. Ostrowski? I believe it would have 
been Arthur Ford, probably, or I could have met him 
down at Union Headquarters. He was then serving the 
Union at that time. 

Q. Could it possibly be that Mr. Manbeck introduced 
you to him? A. Yes, it could have been, yes. 

Q. And it could possibly be that Mr. Manbeck 

61 introduced you to him, and recommended him as an 

attorney? A. Mr. Manbeck recommended him as an 
attorney. 

Q. Now, you testified as to Mr. Ostrowski’s reputation 
after the June 23, 1963 meeting. Were you at that meet- 
ing? A. I was at that meeting, yes, sir. 

Q. And did you hear Mr. Manbeck call Mr. Ostrowski a 
shyster at that meeting? A. I did not hear him call him 
a shyster. 

Mr. Reback: I have no further questions. 


Redirect Examination 
By Mr. Clancy: 


Q. What were you doing at the meeting? Were you doing 
anything in particular? A. Well, the Union meeting, as 
the Union representative, I was going over the monthly 
bulletins and studying whether they had been printed in 
the bulletins and, just in general, there was discussion 
regarding Mr. Ostrowski, and I was in and out of the 
meeting and what took place there in regard to the dis- 
cussion of Mr. Ostrowski, I cannot say. 
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Q. You say you were in and out of the meeting? A. 
Yes. By that, I mean, we have an anteroom where a man 
can go back into the anteroom and, as a Union representa- 
tive, I have a lot of problems of my own, and I just didn’t 

hear that discussion. 
62 Q. Mr. Dozier, you indicated you are a member of 
of the Progressive Party, is that correct? A. Yes, 
sir. 

Q. Is the fact that you are a member of the Progressive 
Party, did that influence you in coming down here today 
and giving your testimony under oath? A. Under oath, 
no, sir. 

Mr. Clancy: Nothing further. 

Mr. Reback: I have a few more questions. 


Recross Examination 
By Mr. Reback: 


Q. Sir, isn’t it a fact that as of March, 1963 at a meet- 
ing, a motion was made and adopted that the Newspaper 
Seale Committee be instructed to dispose with the services 
of the attorney with facts? 

Mr. Claney: I object, Your Honor. It is immaterial 
and it exceeds the scope of the redirect examination. 

The Court: I will let him answer it. 

The Witness: The motion was made at the March meet- 
ing. I would have to have the Minutes of the meeting in 
order to answer that question. 


By Mr. Reback: 


Q. Would this refresh your recollection (handing docu- 
ment to the witness) ? 
63 The Court: Are these the Minutes, sir? 
Mr. Reback: Yes, sir. 
The Witness: I would say yes; the motion was made 
at that meeting, because this is the Minutes of the meeting. 
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Q. And at that meeting, the Union made a motion to 
dismiss Mr. Ostrowski and so voted, is that correct? A. 
The Union made such a motion. 

Q. Now, did you hear any discussion about the $25.00 
bill Mr. Ostrowski had submitted at that June, 1963 meet- 
ing? A. I think I stated I didn’t hear any of that dis- 
cussion. 

Q. None of it, whatsoever? A. I previously stated, 
under oath, I did not hear any of that discussion. 

Mr. Reback: I have no further questions. 

Mr. Clancy: I have nothing further, Your Honor. 

The Court: You are excused, sir. 


(Witness excused.) 


Mr. Clancy: May we come to the bench, Your Honor? 
The Court: Yes, sir. 


(At the bench :) 


Mr. Clancy: Your Honor, we were not able to stipulate 
as to the amount of money that has been deposited 
64 with the profit-sharing plan at the Washington Post. 
I have a man, and during the recess, I will talk to 

him, as I want to call him. 

The Court: What is it you expect to show? 

Mr. Reback: He said he didn’t have that much money. 
Tt is not an asset realized with him, today, and he does not 
have that. 

We went over the record to see if there could be any 
meeting of the minds as to what could be expected from 
Mr. Shea, who is the Comptroller, or the Assistant Comp- 
troller of the Washington Post and the difficulty, frankly 
said, he doesn’t know what is what, or the real fact, and 
not in a position to stipulate. Mr. Clancy has said he will 
be here tomorrow morning and, in the meantime, it is 
agreeable for you to go forward? 
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Mr. Clancy: Sure. 

The Court: You may check, and it may not be necessary 
for you to do so. 

Mr. Reback: Yes, sir. 


* * * * * * 


Gerald S. Ostrowski 
65 Direct Examination 
By Mr. Clancy: 


Q. Will you give us your full name and address, Mr. 
Ostrowski? A. Gerald S. Ostrowski, 1005 Rosedale Place, 
Hyattsville, Maryland. 

Q. How long have you lived in the Washington area? 
A. Since June of 1956. 

Q. Where had you resided prior to that time? A. In 
Detroit, Michigan. 

Q. Is that where you were born? A. I was born and 
raised there, yes. 

Q. And where were you educated at as an attorney? 
A. At the University of Detroit. JI studied pre-law and 
commerce and finance, and law at the University of Detroit 

Law School. 
66 Q. Are you married? A. Yes. 
Q. When were you married? A. June 5, 1948. 

Q. Do you have any children? A. Two children. 

Q. When you first came to Washington, where were you 
employed? A. I came on an appointment to the United 
States Department of Labor, Office of the Solicitor, as an 
attorney. 

Q. When was that? A. That was in June, 1956. 

Q. How long did you remain there as a solicitor? A. 
Until May, 1960. 

Q. Did you bring your family with you? A. Oh, yes. 
At the time, it was just my wife and I. We had no children. 

Q. What were your duties at the Labor Department? 
A. I was an attorney-adviser, in charge of all of the labor 
laws pertaining to government contracts in connection with 
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the construction industry, Davis Bacon, the Copeland Act, 
and other similar acts. 

Q. Where did you work after you left the Labor Depart- 
ment? A. I left there in May, 1960, and I went over to the 

United States Department of Commerce, Bureau of 
67 Public Roads, and I went there as a Labor Relations 

man for the Bureau of Public Roads, 1717 H Street, 
N.W. 

Q. When was this? A. That was in May, 1960. 

Q. How long did you work in that government position 
of Public Roads? A. I stayed in that position until late 
June or early July of 1962. 

Q. What did you do subsequent to that latter date? A. 
It was at that time that I had felt I had accumulated a 
good reputation and experience as an attorney, and I 
wanted to accomplish the dream of every attorney to go 
in private practice and set up my own office. 

Q. Had you ever been in private practice prior to that 
time? A. No. 

Q. In your employment with the Labor Department and 
the Bureau of Public Roads, did you ever come in contact 
with the labor industry? Unions? A. Oh, yes, very many 
people, and almost all of them were involved in the con- 
struction industry. 

Q. Here in the Washington area? A. Yes. Interna- 
tional, as well as Local Unions. In fact, I made many 

field trips for the government to the various 
68 areas at which we held hearings, surveys, and set- 
tled disputes between labor and management. 

Q. All right. Now, what was the precise date that you 
started in private practice? A. I don’t know the exact 
date. It was late in June or early in July, 1962. I don’t 
remember the exact date because there was some paper 
work involved in my separation from the government be- 
cause I had accumulated annual leave, and I had been paid 
up to a certain date beyond the time that I had actually 
left the government. 
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Q. All right. Where did you open your office? A. At 
1003 K Street, N.W., Room 311. 

Q. Does that building have any particular name? A. The 
Carpenter’s Building. 

Q. Carpenter’s? Is that the Union? A. That is the 
Carpenter’s Local Union who own and operate it. 

Q. Now, were you assoicated with anyone else, or in 
partnership with any other attorney at the time? A. No. 
I did it by the hard way, myself. 

Q. In other words, you opened your office? A. Yes, sir. 

Q. Now, did there come a time when you became ac- 

quainted with the defendant in this case, Mr. Jesse 
69 B. Manback? A. Yes. I would say that was within 
a week after the time I opened my office, or in early 


July. 

Q. And what were the circumstances of your meeting 
Mr. Manbeck? A. He came into my office and introduced 
himself and told me that he was the President of the Co- 
lumbia Typographical Union 101, and, at that time, he 


asked me what my past experience had been and I told 
him that I had been an attorney in the Labor Department 
and labor relations attorney for the Bureau of Public 
Roads in Washington, and he asked me would I handle any 
business for the Union, and I said I would. 

Q. Did you have any retainer clients at the time you 
opened your office in private practice? A. I did some 
work, but no retainers. Unfortunately, no retainers. 

Q. What did you respond when he asked you if you 
would like to do some work for the Union? A. I said 
that certainly, I would, because this was an opportunity for 
me to get my law practice started. 

Q. Now, where were the offices of Mr. Manbeck in rela- 
tion to your own office on the third floor? A. He was 
directly across the hall, one office removed. They had a 
setup where four or five people were in one large office, 
and then there was one small office, occupied by Mr. 
Manbeck. 
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70 Q. How often would you see Mr. Manbeck during 
the course of aday? A. Oh, I would say on the aver- 
age of two or three times a week. 

Q. As a result of your conversation with him, did you 
receive any business from the Union? A. Yes. 

Q. Was this Columbia Typographical Union 101? A. 
Yes, Columbia Typographical Union 101. When I speak 
of the Union, I mean Columbia Typographical 101. On 
July 9, Mr. Manbeck retained me with respect to a prob- 
lem the Union was having in subcontracting. This was 
July 9, 1962. 

Q. In substance, what did that involve? A. It was a 
problem as to whether the employers, that is, the Wash- 
ington newspapers, as well as the individual printing shops, 
commonly known as the job shops, was if they had a right 
to send out subcontract work out of their own main plants 
to subsidiary plants without consulting the Union, and I 
did a great deal of research on this, and I gave Mr. Man- 
beck, I think, a two or three-page opinion on this. 

Q. Did you deal directly with him in this regard? A. 
Yes, I did. 

Q. Can you tell me when that was? A. The opinion 
71 was dated July 9, 1962, but I would say he retained 
me three or four days in advance of that date. 

Q. Now, did you ever receive any other business from 
the Union? A. Yes. The following month, in August, the 
latter part of August, I was retained by Mr. Harold 
Hughes, who was then the Executive—the Chairman of the 
Executive Committee of the Union, and he retained me with 
respect to a problem that they were having—an internal 
union problem regarding disciplinary action against a 
Union member within the Union. 

Q. What happened? A. And they retained me for this 
purpose, and I gave them, after consultation, a written 
opinion. 

Q. How was it that Mr. Hughes came to you, do you 
know? A. He told me that he was recommended— 

Mr. Reback: Objection, Your Honor. 


By Mr. Clancy: 


Q. Had you ever met Mr. Hughes before he came to your 
office? A. No. 

Q. And your dealings with Mr. Manbeck at this time, 
did you get to meet other members of the Union? A. Yes, 
many of them. 

Q. Could you estimate in terms? A. You are talking 

about August of 1962? 
Q. July and August, 1962. A. I would say 25, 
or 30. 

Q. Did that number increase as time went on? A. Yes, 
because I did more work for the Union. 

Q. What other type of work did you do for the Union? 
A. The next case in the month of August was a very big 
and important case involving 28 Union members who were 
having a dispute with the Internal Revenue Service over 
taxes that should have been paid in connection with the 
Northern Virginia Sun strike. 

What had happened, briefly, was that they had received 
strike benefits from the Union, and the Internal Revenue 
Service was contending that this should be treated as ordi- 
nary income, and I handled that case for the Union. 

Q. All right. Now, did you continue to do business with 
Mr. Manbeck in this regard? A. Yes, and he told me he 
was very well satisfied with my work. 

Q. And did you do any other work for the Union over 
and above that? A. Yes. In September—I don’t remem- 
ber the exact date—a few days later, I was retained in con- 
nection with the Lindsey case. This was a case of a man 

who had had a heart attack at his place of employ- 
73 ment, Judd & Detweiler, a printing shop, and after 

the heart attack, the company had refused to rehire 
him, and Mr. Manbeck and others had taken the case to 
arbitration, pursuant to the arbitration clause of the con- 
tract which they have with the printing industry of Wash- 
ington, and the arbitration award did not spell out in dol- 
lars and cents the exact amount the man should have re- 
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ecived as compensation, so, therefore, there was a dispute 
between the Union, represented by Mr. Manbeck, and the 
printing industry of Washington as to how much actual 
money the man was entitled to in terms of dollars and 
cents, and Mr. Manbeck came to me for that purpose. 

Q. What was the outcome of that Lindsey case? A. The 
outcome was that the printing industry of Washington re- 
fused to pay the amount sought by the Union which was 
approximately $2,500. 

As a result, I filed suit in the United States District 
Court of the District of Columbia, and that case was re- 
ferred before Judge Matthews, and she referred it back to 
the arbitrator to set a dollars and cents amount and then, 
subsequently—this was in January, 1963—and in the same 
month, I represented, again, the Union in that arbitration, 
or rearbitration—really, it was the second time around— 
and it was then that I represented the Union, and the arbi- 
trator, Mr. Woodley McCoy, found in favor of the Union 

in the amount of $2,500, which was the largest 
74 amount to ever be recovered: by the Union. 

Q. Did your range of acquaintance increase dur- 
ing this period of time? A. Yes. Each week, I knew more 
people; I met more people, and more people told me they 
were satisfied with my work. My reputation was growing 
rapidly by leaps and bounds. 

Q. Do you still practice, Mr. Ostrowski, at the same 
office? I mean by yourself? A. Yes, sir; same place. 

Q. Did you do any further work for the Union after 
the Lindsey case? A. Yes. In November, 1962, Mr. Man- 
beck retained me in connection with filing an injunction 
against the International Typographical Union, which is 
the parent organization, and he wanted to bring an injune- 
tion against them, and he retained me for that purpose. 

Q. Now, any other work subsequent to that? A. Yes. 
In December, 1962, Mr. Manbeck retained me with respect 
to a problem that the Union was having in that an em- 
ployer was attempting to discourage unionization of a 
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certain plant by reducing the bonuses of key employees who 
belonged to the Union, and I handled that case for Mr. 
Manbeck. 
Q. This was up through December. Had Mr. Manbeck 
indicated to you at any time that he was dissatisfied 
75 with your work? A. No, sir. On the contrary, he 
indicated he was very happy and very pleased; not 
only he, but the entire Union. 

Q. Now, in due course, coming to 1963, did you do any 
work for the Union? A. I mentioned the Lindsey arbitra- 
tion in January and the Lindsey court case. Then, the 
next time I was retained by the Union was in February, 
1963, very early in February—I guess it was February 
6 or 8. 

Q. Who was that that retained you? A. Mr. Dozier, 
and two other gentlemen who were members of the Scale 
Committee. They came into my office, and Mr. Dozier re- 
tained me to represent the Union, and the reason for that 
was because Mr. Manbeck had been instrumental in push- 
ing the International Union out of— 

Mr. Reback: I object, Your Honor. He cannot testify 
to what Mr. Manbeck did with reference to those parties. 

The Court: I don’t know whether it is relevant or not. 
Do you withdraw the question? 

Mr. Clancy: Yes, sir. 


By Mr. Clancy: 


Q. Who were the members of that Committee? A. Mr. 
Dozier, Mr. Arthur Ford, and Mr. Clarence Desper. 

Q. Was that the same Mr. Dozier that testified 
76 here this afternoon with respect to the negotiations 
with the newspapers? <A. Yes, sir. 

Q. And it is that litigation you are now referring to? 
A. Yes. In addition to those three elected members, Mr. 
Manbeck was an ex-officio member because he was the 
President of the Union, and Mr. Lins, who testified earlier, 
was an ex-officio member and Secretary-Treasurer of the 
Union. 
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Q. Mr. Dozier was Chairman of that Committee, was he? 
A. Yes. 

Q. Did Mr. Manbeck have any conversation with you 
with respect to your being retained by that Committee? 
A. Yes, 

Q. When was that? A. As I recall, it was two or three 
days after the Committee had retained me. Mr. Manbeck 
called me at home at 10:00 o’clock at night. 

Q. What did he say? A. He opened the conversation by 
saving, ‘‘If you tell anybody I made this call, I will call 
you a God damned liar.’’ 

Q. Then what transpired after that? A. Then he went 
on to—he asked me why I had agreed to represent the 
Committee, the Scale Committee, and I told him that I 

felt these were three adult, mature, competent men, 
77 and they had retained me and they were the Scale 

Committee, and they had a perfect right to retain 
me and there was nothing wrong with it. 

And he replied that this was all a political trick to 
get him and there was political intrigue and this was an 
attempt to discredit him, and it was at that point, I pointed 
out to him that I didn’t even know what party these men 
belonged to. In fact, I didn’t know for many weeks after- 
ward who was a Progressive, or who was an Independent, 
because these men were interested only in doing their very 
best for the membership of the Union. 

Mr. Reback: Objection, Your Honor. 

The Court: All right, sir. 


By Mr. Clancy: 


Q. Now, do you recall what else, if anything, Mr. Man- 
beck said at that time? A. And after I told him this, he 
said, ‘‘well, I will destroy you.’? Those were his exact 
words. I’ll never forget it. He said, ‘‘I will destroy you.”’ 

Q. Were you retained and did you continue your repre- 
sentation of this Committee? A. Yes, over his objection. 

Mr. Reback: Objection, Your Honor. 
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The Court: What is your objection? 
Mr. Reback: Well, he is talking about Mr. Man- 
beck. He should tell what it was. 

The Court: Did he object? 

The Witness: Yes, sir. 

The Court: What did he say? 

The Witness: In the various meetings of the Seale Com- 
mittee, when the Scale Committee was meeting with the 
Washington Publishers Association in collective bargain- 
ing negotiations, he would tell me to shut up; he would 
tell other members of the Committee to shut up; he would 
tell us that we didn’t know what we were talking about; 
he made statements in front of the Committee that I didn’t 
know anything about labor law; that he was the only one 
who knew anything about labor law and they should listen 
to him, and it is this type of conversation and conduct that 
went on, 


By Mr. Clancy: 


Q. Now, with reference to a meeting that took place 
where you were present along with the Committee and, as 
I understand, Mr. Manbeck was present, also, as well as 
the members of the Newspaper Publisher’s representatives, 
did Mr. Manbeck say anything about you at that time? A. 
There were many meetings, and I am trying to recall, 
specifically, in which—I can’t honestly recall the sequence 

of the meetings. I don’t remember how many meet- 
79 ings there were. There were many, but I don’t 
remember how many. 

Q. Have you been paid for your services by the Union 
which we have been describing here, today? A. Oh, yes. 

Q. Do you recall, offhand, how much that might have 
been? A. I have been paid for all of the services except 
that one service for which I submitted a $25.00 bill, and 
Mr. Manbeck refused to sign the check. The Union had 
approved my payment, and he refused to sign the check. 

Q. Do you recall, other than that bill, how much, ap- 
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proximately, you have been paid, if you know? A. I would 
estimate $1,500; between $1,200 and $1,500. I don’t have 
my records here with me. 

Q. This was from the time you opened your office as a 
private practitioner? A. Yes. 

Q. Can you describe the circumstances involving this 
situation which was brought about by Mr. Manbeck calling 
you a shyster at the meeting of June 23? 

Mr. Reback: Objection, Your Honor. 

The Court: Were you at that meeting? 

The Witness: No, Your Honor. 


By Mr. Clancy: 


Q. Can you describe the circumstances that led up 
80 to that meeting? 
Mr. Reback: Objection, Your Honor. He was 
not at the meeting. 
The Court: He didn’t ask him that, either. He was ask- 
ing him if he knew what brought on the meeting. Can you 


answer that question? 

The Witness: Yes, sir. On March 17, it was the last 
time that I had any connection with the Newspaper Seale 
Committee, and the reason for that was that I and the other 
members of that Committee had been successful in bring- 
ing the International Union back into the negotiation, and 
this was vital because the only economic weapon that a 
union has in collective bargaining is to either strike, or 
to file an unfair labor practice charge before the National 
Labor Relations Board, and to do either of these things, 
the Union must obtain the sanction of the International 
Union—the Local Union must obtain the sanction of the 
International Union—so after I had sat in on these Scale 
negotiations, it was apparent to me, notwithstanding what 
Mr. Manbeck had said, it was impossible to arrive at any 
kind of a peaceful settlement of this contract unless and 
until the International Union came back into the negoti- 
ations. 
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So, as a result, we made a trip to Philadelphia, the three 
members of the Scale Committee and myself, and we 
81 spent several hours prevailing on a representative 
of the International Union to get the International 
to come back into the negotiation, and when they did, I 
knew in advance that I would not be retained any longer 
because the International Union never retains outside law- 
yers in collective bargaining. They have their own Staff. 
So I was in the position of helping this Scale Committee 
and putting myself out of a job, but I did it because that 
was the best interest the membership required. 


By Mr. Clancy: 


Q. What was the result of the negotiations with the 
Newspaper Publishers? A. It was settled immediately 
within two or three days, and Mr. Manbeck praised it as 
one of the finest contracts he had ever seen, although he 
had no part in it . 

Q. You say that was the last time you had any contact 
with the Union? A. That’s right. That was on March 17 
with the Scale Committee, the Newspaper Scale Committee. 
I should clarify that. 

Q. There came a time, did there not, that you learned 
that Mr. Manbeck had said something about you at a Union 
meeting? 

Mr. Reback: Objection. 
82 The Court: What, if anything, did he do, sir? 
Mr. Clancy: Your Honor, I am getting into that 
and when Mr. Ostrowski learned of that. 

The Court: All right. Did you learn of anything that 
took place at a Union meeting? 

The Witness: After the Union meeting, I was told. 

Mr. Reback: Your Honor, I am going to object for the 
record on what he is told since he has already mentioned 
he was told, I think the jury should know exactly what he 
was told. 

The Court: Are you objecting, or are you not objecting? 
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Mr. Reback: I will not object, Your Honor. 
The Court: All right. 


By Mr. Clancy: 


Q. All right. Now, what was said by Mr. Manbeck? At 
that time, did that have any effect on you, Mr. Ostrowski? 
A. Yes. 

Q. Will you please tell the Court and jury? A. It had 
a very, very destructive effect upon me, not only in my 
profession, but in my homelife, in my business, among my 
relationships with other lawyers, because this represented 
a destruction of my reputation which I have so carefully 

built up over many, many years, since 1956. I have 
83 never been guilty of any wrongdoing, and I had, in- 

deed, tried to give the Union my very best services 
and the result was that this caused me extreme worry. I 
found myself extremely restless, irritated. I couldn’t sleep 
many nights. Each time I would meet members of the 
Union, it was apparent to me that these men were taking an 
entirely different attitude toward me. They were not con- 
fiding in me, and I lost confidence in many of these men, the 
trust of these men. I lost the respect. 

Q. Was this all subsequent, in point, to June 23, 1963? 
A. Yes, and I noticed the effect almost immediately there- 
after, and this went on. It caused me to—I quarreled very 
often with my wife, and I was irritable with the children, 
and upset, and it had a very destructive effect upon me. 

Mr. Clancy: I have nothing further. 

Mr. Reback: Mr. Ostrowski, do you want a minute to 
compose yourself? 

The Court: Let me ask you: Do you have any idea how 
long you will be? 

Mr. Reback: I will be a while, Your Honor. 

The Court: That doesn’t mean a thing to me, sir. 

Mr. Reback: I will be at least a half an hour. 

The Court: All right. I think we will recess at this 
time. Ladies and gentlemen, we are going to recess 
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84 until tomorrow morning at 9:45 for you to return, 

with the same admonitions. Keep these admonitions 
before you that it is from what you hear in the courtroom 
and not in a corridor, office, or somewhere else that you 
are to determine the issues in the case. 


Cross-Examination 
By Mr. Reback: 


Q. Mr. Ostrowski, you stated on direct examination yes- 
terday that Mr. Manbeck befriended you when you 
87 first came down to that building after you left the 
government, is that right? A. It wasn’t befriend- 

ing in the sense that it was social. It was business. 

Q. Business. And how did you feel toward Mr. Man- 
beck? A. All right. I felt all right toward him. 

Q. Just business. A. Yes. 

Q. Is it a fact that you requested an autographed picture 
of him for your office or your home or yourself at one time? 
A. No, he gave me one. 

Q. You didn’t ask for it? A. One day he was sitting 
there and he had some pictures taken—I believe it was at 
Harris and Ewing—he asked me if I wanted one. 

Q. What did you tell him? A. I said sure. 

Q. Now, did you also testify that at times he recom- 
mended you to members of the union for your retention as 
a lawyer? <A. I assumed that he did. 

Q. Now, when you said that Mr. Manbeck retained you, 
you really meant the union retained you, isn’t that correct, 

sir? A. No, he did. 
88 Q. Well, are you aware that no one can be re- 
tained unless they have union approval or prior 
union approval? <A. At the time Mr. Manbeck retained me 
there was no such rule, 

Q. You know of no such rule? A. Yes, sir. 

Q. You know that as a fact? A. He told me so. 

Q. Do you know that as a fact other than that? A. I 
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know it as a fact because when he retained me without any 
union approval I was paid for it, and what other conclusion 
can you draw but that he was authorized to retain me with- 
out union approval. 

Q. Well, do you know whether he got union approval? 
A. I was never at the meetings because these were secret 
meetings, and I was never allowed to attend. 

Q. You stated on direct examination you were paid 
$1200 or $1500? A. Twelve or fifteen. 

Q. Somewhere in that vicinity? A. Somewhere in that 
area, I don’t have the accurate records. 

Q. Refreshing your recollection, isn’t it a fact that you 

were paid a total of $24642 A. It may be that high. 
89 I just estimated. This is an estimate. It could 
be $2400. 

Q. It may be 2400, but your best estimate was 12 or 15? 
A. Or 15, yes. 

Q. Now, you also testified that in June 1963, at the meet- 
ing, something happened that was destructive to your busi- 
ness and that you lost the confidence of people, the trust 
of people, and so forth, did you not? A. That people lost 
trust and confidence and respect for me, yes. 

Q. As a lawyer and as a person? <A. Yes. 

Q. And this was naturally because the union had heard 
the alleged statement, is that correct? 

The Court: I didn’t hear that question, Mr. Reback. 


By Mr. Reback: 


Q. These were union members who were present at the 
meeting and who had heard the alleged statement? A. 
No, not only those people, because there were other people 
who heard about this who had not been at the meeting, other 
union members who had not been at the meeting. 

Q. But it included union members? A. Well, actually 
I think it went beyond union members, but it certainly in- 
cluded union members. When I say ‘‘heyond’’ I think, 
for example, it went to the attorneys who represent the 
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newspapers, the attorney, Dan Bberly, who repre- 
90 sents the printing industry of Washington, and other 
attorneys. 

Q. Now, are you still working for the union, the Federal 
Credit Union? A. Am I working for them? 

Q. Are you doing anything for them, sir? A. Occasion- 
ally, yes. 

Q. And are these people members of the union for whom 
you are working? A. I think they are, but they have no 
connection with the union. 

Q. I didn’t ask you that—I didn’t ask you what you 
think, I asked you if you know. 

The Court: Just a minute. Just a minute, sir. Now 
we can be civil in these matters. 

Mr. Reback: I’m sorry, Your Honor. 

The Court: Let’s refrain from doing otherwise. And 
ask your questions slow enough so that we can understand 
you, please, sir. 

Mr. Reback: I’m sorry, Your Honor. 


By Mr. Reback: 


Q. Do you know these people to be members of the union, 
or do you just think that they are members of the union? 
A. I must say I think, because I have no proof positive— 

I have never seen their union cards. 
91 Q. Well, do you know Mr. Priddy? A. Yes. 
Q. Is he the treasurer of that organization ? A. 


Yes. 
Q. Do you know him to be a union member? A. I think 


he is. 

Q. Do you know Mr. Floyd Schaeffer? A. Yes. 

Q. Do you know him to be a union member? A. I think 
he is. 

Q. Do you know Frank Everetts? A. No. 

Q. Isn’t he the President of the Federal Credit Union? 
A. I have never met the man. I know of him, but I don’t 
know him. 
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Q. Do you know whether or not he is a member of the 
Typographical Union? A. I infer that he is, because to be 
a president of the Federal Credit Union he would have to 
be in some way affiliated with the Columbia Typographical 
Union. 

Q. Now, sir, after the June 23, 1963, meeting were you 
still employed by the union? A. In—well, in reference to 
two matters, the first was the tax case, which I had started 
in August of ’62, and it was continued at that time; and 

I continued to work on it past June of 1963. 
92 Mr. Manbeck and I discussed it, and I advised him 
that I should carry it to a point, that I should com- 
plete my present work on it. I thought it was best because 
it would undo much of the work that I had done if I had 
dropped the case. 

Q. What did Mr. Manbeck say to that? A. He agreed 
to that. He said that I could carry it to a point, and sub- 
sequently—I don’t know, several months later, when we 
reached a point where this case was ready to be filed in 
the District Court of the United States, Mr. Manbeck then 
took it and transferred it to Mr. Spelman. 

Q. Now, sir, isn’t it a fact that there came a point when 
you withdrew from that case? A. No, sir. 

Q. Now, isn’t it a fact, sir, that after June 23, 1963, you 
were paid $1702 for fees by the Columbia Typographical 
Union No. 101? A. I honestly don’t know. I would have 
to look at my records. I don’t know. 

Q. Isn’t it a fact, sir, that you were paid until as late 
as October 19, 1964, by the Columbia Typographical Union 
No. 1012 A. I believe that probably was when the tax 
case was turned over to Mr. Spelman. 

Q. Is it a fact, sir, that you were paid by check 
93 each time? <A. Yes, I think so. 

Q. Isn’t it a fact also that Mr. Jesse B. Manbeck 
signed every one of these checks? A. With reference to 
the tax case? 

Q. With reference to anything you got paid subsequent 
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to June 23, 1963? A. Well, with the exception of that check 
which he refused to sign for the $25 bill. 

Q. He signed every check? A. He signed other checks, 
yes. 

Q. Can you identify these documents that I show you? 

The Court: Now, Mr. Reback, what is the purpose of 
this? He has agreed with you, sir. 

Mr. Reback: Well, as to the amounts, Your Honor. 

The Court: You are asking him if this refreshes his 
recollection? 

Mr. Reback: Yes, sir. 

The Court: Oh, certainly. 


(The witness perused the documents.) 
The Witness: I’ve never seen this. 
By Mr. Reback: 


Q. Have you seen this, sir? A. The check? Yes. That 
is my signature. 

Q. Does that refresh your recollection that you re4 

ceived $545 from the union on August 21, 1963? 
94 A. Yes. Yes. 
The Court: August what? 
Mr. Reback: August 21, 1963. 
The Court: Thank you. 


By Mr. Reback: 


Q. I show you this document, dated September 18, 1963, 
and ask you if you can identify that, and if that refreshes 
your recollection of payments received that day? A. The 
only way I can identify this is my signature is on it. There- 
fore, it is mine, and I received it. I don’t know what this 
document is. 

The Court: He is just asking you about the check. That’s 
all you are asking him, isn’t it? 

Mr. Reback: That’s all I am asking. 

The Court: What is the date of it? 
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Mr. Reback: September 18, 1963. 

The Court: September? 

Mr. Reback: September, yes, Your Honor. 

The Court: September 1963. For how much sir? 
Mr. Reback: In the amount of $560, Your Honor. 
The Court: Thank you. 


By Mr. Reback: 


Q. I show you this check and ask you if this does not 

refresh your recollection that on October 22, 1963, 

95 you received $306 from the Typographical Union? A. 
Yes. And all of these now are for the tax case. 

Q. I understand, sir. A. Yes. 

Q. I show you this document, dated November 18, 1963, 
and ask you if this refreshes your recollection that you re- 
ceived $39 from the Typographical Union on that date. 
A. Yes. 

Q. I show you this document, dated December 18, 1963, 
for $27 and ask you if that doesn’t refresh your recollection 
that you received that money that day. A. Yes. 

Q. I show you this document, dated May 19, 1964, a check 
for $126. Does that refresh your recollection that you re- 
ceived that amount at that time? A. Yes. Yes. 

Q. I show you this document, dated July 23, 1964, for 
$29, and ask you if that refreshes your recollection? A. Yes. 

Q. I show you this document, dated September 22, 1963, 
for $58. Does that refresh your recollection? 

The Court: Excuse me. You have me confused. You 
had better restate that, Mr. Reback. 

Mr. Reback: September 22, 1964. 

The Court: All right, sir. In what amount? 

Mr. Reback: $58. 
96 The Court: $58. 
Mr. Reback: Yes, sir. 

The Court: Thank you. 

The Witness: Yes. 


69 


By Mr. Reback: 


Q. I show you this document, dated October 19, 1964, a 
check in the amount of $25, and ask you if that refreshes 
your recollection of receiving that amount from the union? 
A. Yes. 

The Court: You have been shown all of these checks. 
Do they all relate to what you stated to be the tax matter? 

The Witness: Yes, Your Honor, just that one tax case. 

The Court: All right. 


By Mr. Reback: 


Q. Now, sir, these checks that I showed you, were each 
and every one of those signed by Mr. Manbeck? A. Yes, 
I believe so. I assume that is his signature. 

The Court: Mr. Reback, if you say so, we will assume 
that is so, that he signed them as President of the union. 

Mr. Reback: Thank you. 

Q. Now, sir, that total was $1702 that you received after 

June 23, 1963, and the total that you received prior to 
97 that date was $740, isn’t that a fact? A. I honestly 
don’t remember the figures. 

Q. That would be approximately correct? A. That would 
be close, I would say so, yes. 

The Court: And that was prior to June 23, 1963? 

Mr. Reback: June 23, 1963. 

The Witness: Bear in mind that that figure represented 
several cases and the latter figure represented one case 
which involved 28 members. 


By Mr. Reback: 


Q. Now, wher did these people begin to ignore you and 
lose respect for you, sir? A. I noticed this several days 
after—immediately, several days after the meeting of June 
93rd. I noticed that when I went to say hello to these 
people, they wouldn’t even reply. 

Q. And when they wouldn’t reply, you didn’t know why 
they wouldn’t reply? A. Well, some of them, because some 
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of the people ignored me within a day or two after the 
meeting and at that time I didn’t know immediately after 
that meeting what had happened. 

Q. You heard Mr. Hughes testify under oath that at the 
June 1963 meeting, a certain person, Mr. Mallory McGuire, 
called you a shyster? Do you recall him testifying to that? 
A. I think there was some dispute about whether it came 

out in the deposition or whether he remembered it, 
98 but I think it was said by one of the witnesses, and 
I think Mr. Hughes. 

Q. Were you present at the deposition when Mr. Lins, 
under oath, stated that Mr. Mallory McGuire had called you 
a shyster in June 1963, sir? A. I don’t remember what Mr. 
Lins said in that deposition. 

Q. You don’t recall that Mr. Lins stated that Mr. Mallory 
McGuire had called you a shyster? A. I don’t recall it 
today, right now. 

Mr. Reback: Will the Court indulge me a moment? 

The Court: Yes. 


By Mr. Reback: 


Q. Sir, you were present when the deposition of Mr. Lins 
was taken on September 16, 1963, were you not? A. Yes. 

Mr. Reback: Page 18, Your Honor. 

The Court: Thank you. 

Mr. Reback: I’m sorry. It starts on the bottom of 
Page 17. 


By Mr. Reback: 


Q. To refresh your recollection, sir, did you hear Mr. 
Clancy ask Mr. Lins: 


Question: Did you hear anyone else at this June 23rd 
meeting, other than Mr. Manbeck, refer to Mr. 
99 Ostrowski as a shyster? Answer: Yes. 
Question: Who was this or were they, Mr. Lins? 
Answer: Mr. Mallory McGuire. 


Does that refresh your recollection? <A. Faintly I re- 
member that. 
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Q. So that at that time, on September 16, 1963, sir, you 
heard Mr. Lins and Mr. Hughes testify under oath that Mr. 
Mallory McGuire called you a shyster at the June 23, 1963, 
meeting? A. Yes. 

Q. Did you file suit against Mr. McGuire? 

Mr. Clancy: I object, Your Honor. 

The Court: I sustain the objection to that. We are only 
here to try one case. 


By Mr. Reback: 


Q. Now, did it ever occur to you, Mr. Ostrowski, that the 
reason these people were cold and indifferent to you was 
because they heard Mr. McGuire call you a shyster? A. 
No, because Mr. McGuire is not the president of the union. 
I don’t think his word carried any weight. In fact, as far 
as I knew then and as far as I know now, he didn’t hold any 
office in the union; and Mr. Manbeck was the president, and 
as far as I am concerned, this is wherein the damage lies 

to my reputation because, as the president, I think 
100 the members normally look up to the president of 
their union. 

Q. You mean he is a highly respected individual in the 
community. A. I didn’t say that. I said—because I don’t 
know— 

The Court: You have answered the question, sir. You 
said you didn’t say that. 

The Witness: All right, Your Honor. 


By Mr. Reback: 


Q. Let’s get to the telephone conversation that you tes- 
tified about. Are you sure that was Mr. Manbeck you were 
talking to? A. Absolutely. 

Q. And you stated that Mr. Manbeck used the words 
“‘God damn’’ to you in that telephone conversation? A. 
Yes, indeed. 

Q. There is no question about that in your mind? A. 
None whatever. 
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Q. Can you tell the jury and the Judge of any other 
times, other incidents, occurrences or occasions when you 
heard Mr. Manbeck swear or curse? A. Yes. 

Q. Tell me when. A. I was in his office in connection— 
we were discussing the Lindsey case. This was in Sep- 

tember when I first took over the Lindsey arbitra- 
101. tion. And Mr. Manbeck called up Doris Hall—she 

is the Executive Secretary, I believe, of the Printing 
Industry of Washington—and Mr. Manbeck used very 
filthy language to that lady. In fact, he suggested that he 
would like to go to bed with her. And I’m sorry, but this 
is what I heard. That was one occasion. On other occa- 
sions I’ve heard him use profanity, certainly. 

Q. Was he prone to use profanity? A. I didn’t count 
the times, Mr. Reback, but he did use profanity. 

Q. Was he prone to, sir?’ A. What do you mean by 
‘“prone’’? 

Q. Did he have a habit of using profanity? <A. Yes. 
Yes. 

Q. All right. That’s what I wanted to know, sir. 

Now, you spoke about the $25.00 bill that you presented 
several times that was not paid by the union, is that cor- 
rect? A. Yes. 

Q. Now, will you tell us how that bill arose and what 
it was for? A. All right. 

Mr. Clancy: I object, Your Honor. I think that is im- 
material. 

The Court: Suppose you came to the bench, Gentlemen. 


102 (At the Bench:) 


The Court: What is the purpose of this, Mr. Reback? 

Mr. Reback: Your Honor, he has mentioned this on 
direct examination several times, and the purpose of this 
is to show that Mr. Manbeck did not pay this because he 
couldn’t pay it under the union rules and regulations. 

Now, there is testimony in here—he said again this morn- 
ing—that he presented a bill for $25.00 which Mr. Manbeck 
refused to pay. 


Now this $25.00 bill resulted in a claim in the Small 
Claims Court, brought by Mr. Ostrowski against Mr. Man- 
beck personally, which was thrown out. 

The Court: Which was what? 

Mr. Reback: Which was thrown out of court and set 
aside, All this is pertinent, not only to this man’s attitude 
toward this situation, but it is relevant to the fact that Mr. 
Manbeck did not authorize this bill to be paid because it 
hadn’t been authorized by the union. 

The Court: This case is not being tried because of the 
non-payment of bills. 

Mr. Reback: Except it has the inference. 

The Court: What inference? 

Mr. Reback: That Mr. Manbeck did not pay it. 

The Court: Is Mr. Manbeck going to take the stand? 

Mr. Reback: Yes, sir. 
103 The Court: Let him testify to that then. 
Mr. Reback: <All right, sir. 


(End of the bench conference.) 
By Mr. Reback: 


Q. Sir, did you hear testimony yesterday from several 
past officers of the union that in March of 1963 the union 
voted that no lawyer can be retained unless prior approval 
was had by the union? A. Yes. 

Q. And you were aware of that at that time, sir? A. At 
what time? 

Q. In June of 1963? A. No, I don’t believe I was. 

Q. Isn’t it a fact that prior approval had not been ob- 
tained for that retention of you for that $25.00 bill you 
presented? 

Mr. Clancy: Your Honor, I object to this. 

The Court: Now, this is the same thing we talked about, 
but I will let him answer. 

Do you know whether or not it had? 

The Witness: Pardon, but will you restate that question? 

The Court: Do you know personally whether there had 
been a prior approval by the union of the $25.00? 
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The Witness: No, I don’t know, Your Honor. 
104 The Court: All right. 


By Mr. Reback: 


Q. Now, you filed suit in this action on July lst— 

The Court: Now, Mr. Reback, we are not going to try 
another civil action here. 

Mr. Reback: This action here I am speaking of. 

The Court: We are not going to try the Municipal Court 
action here. 

Mr. Reback: No, no. I am speaking of this action here, 
Your Honor. 

The Court: Oh. All right, sir. 


By Mr. Reback: 


Q. You filed this suit in July, July Ist, 1963, is that cor- 
rect? A. I believe that was the date, yes. 

Q. And, sir, when you filed this suit, you filed it by your- 
self, without any other attorney, other than yourself, is 
that correct?) A. Yes. 

The Court: I don’t think that makes any difference. 

Mr. Reback: I don’t think so, Your Honor, except for 
my next question. 


By Mr. Reback: 


Q. You filed this as a verified complaint, didn’t 
105 you, sir? A. Yes, I believe so. 
Q. And in that complaint, did you allege that Mr. 
Manbeck maliciously did this thing that you claim? A. Yes. 
Q. Now, sir, I show you a copy of a complaint for slander 
—and see if this refreshes your recollection—and see if 
there is any mention of a maliciousness in your complaint? 
(Indicating a document.) 
Mr. Clancy: Your Honor, I don’t understand the 
question. 
The Court: Suppose you come to the bench. I didn’t 
understand the question either. 


(At the bench :) 


Mr. Reback: Your Honor,— 

The Court: Yes. 

Mr. Reback: This case, of course, is being tried under a 
conditional privilege, in which— 

The Court: I don’t know of any such thing in the pre- 
trial order. 

Mr. Clancy: No, sir. No, sir. 

Mr. Reback: Well, it may not be in there. 

The Court: It is not going to be tried on any other basis. 
That is why we have pretrials. 

Mr. Reback: Your Honor, the evidence is that it was— 

The Court: I am suggesting, if you will permit me 

106. to finish and we will get along better, Mr. Reback. 

We are going to try this case on what is in the pre- 

trial order. There is no such thing in there. If that is 
your purpose, we are not going to go into that. 

Mr. Reback: I would then say this for the record: Of 
course this would be highly prejudicial to my client. If 
it is an error of counsel, I don’t, in justice, think that we 
should consider that when we have evidence of the fact 
that the statement was made at a union meeting. Under 
those conditions, the law in the District of Columbia is 
clearly that there is a conditional privilege. I have mis- 
takenly and inadvertently omitted this in the pretrial order. 
This will go against my client, and I think that justice de- 
mands that he be given that benefit. 

The Court: You are retained counsel. You are his rep- 
resentative. You are responsible for it, sir, and it would 
be utterly unfair, with the case which has been pending, 
as you suggest it, since July 1, 1963, for you to inject new 
matter at this time. It would be utterly unfair, and I 
can’t do it. 

As I understand the laws of the Court, one case being 
the Meadow Gold case, when a case has reached the point 
of pretrial, the pretrial order constitutes the basis upon 
which cases are to be tried. 
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Mr. Reback: If that is your ruling, sir,— 
The Court: Yes, that is the ruling. 


107 (End of the bench conference.) 
By Mr. Reback: 


Q. Now, you were not at the meeting of June 23, 1963, 
were you? A. No, sir. 

Q. And eight days later you filed this suit? A. Yes. 

Q. Now, sir, is it a fact that toward the end of the week 
of June 23, 1963, you spoke to a Miss Lillian LaMontagne 
who said something which led you to believe that Mr. 
Manbeck had called you a shyster? A. Yes, it was during 
that weck, the latter part of the week. I don’t remember 
the exact date. 

Q. Whether it was Thursday or Friday, you don’t know? 
A. Yes. 

Q. You don’t know which, but it was Thursday or Friday 
of that week. A. I would say Wednesday, Thursday or 
Friday. 

Q. Wednesday, Thursday or Friday? <A. Yes. 

Q. Now, sir, who was Miss LaMontagne? Is it a fact 
that she is or was at that time the Secretary of the Progres- 
sive Party in the union? A. | didn’t know that she was at 

that time, and I don’t know to this day that she was. 
108 Q. Well, was she working in an office nearby your 

office? A. She would come and go into that office, but 
so did many other people. 

Q. What office was that? A. The office adjacent to mine. 
L believe it’s—I’m sorry, I don’t recall the number—it must 
be 310 or 312. Mine is 311. I would say 310. 

Q. And what office was that, sir? A. That was the office 
of the Progressive Club, I believe. 

Q. Do you know that as a fact, or you just believe it? A. 
No, I don’t know it. 

Q. Well, is that right next door to you? A. Yes. 

Q. Did you know the people who went in and out? A. 
Some of them, yes. 


Q. And is it your testimony that you don’t know for 
sure that was the Progressive Club Offices? A. I believe it 
was. I don’t know who signed the lease, Mr. Reback. 

Q. It is a fact, sir, that you knew that Miss LaMontagne 
was the secretary for that club? A. My present recollec- 
tion is that either I believed it or I might have thought it, 

but I didn’t know it. 
109 Q. Sir, do you recall in your deposition of October 
8, 1963, on Page 10, you were speaking of Miss 
Lillian LaMontagne, and I asked you this question: 

Where were you when she told you? 

And you answered: 

She was in her office which is next door. She has a— 
she is a secretary for a club that has an office next door 
to mine. 

Did you testify on that date in that way? A. She did 
secretarial work for them, that is what I meant. In other 
words, if you used the word ‘‘secretary’’ with a capital 
“S$”, as I understood your question a moment ago, I don’t 
know that she was elected to the position of Secretary. 
She did secretarial work in that office when she was there. 

Q. What office? A. In that office. 

Q. The Progressive Club Office? A. Yes. 

Q. You knew that was the Progressive Club Office? 

The Court: Mr. Reback, don’t repeat. I think it would 
be fair, in the light of the testimony, to show that the 
response on Page 10 is that she was a secretary with a 
small ‘‘s’’, as distinguished from an official. 

Mr. Reback: Yes, Your Honor. 


By Mr. Reback: 


110 Q. Well, sir, isn’t she a printer? A. I know she 
works in the printing trade, but I don’t know exactly 
whether she’s a printer or proofreader or what she is—I 
don’t know. 
Q. You don’t know whether she is a member of the union? 
A. Pardon? 
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Q. You don’t know whether she is a member of the union? 
A. Here, again, I believe she is. I have no way of knowing 
that she is. I have never seen her card. She’s said that 
she definitely is a member of the union. 

Q. Well, her trade and profession and vocation is a 
printer— 

The Court: No, sir. He said he did not know, sir. 

Mr. Reback: A printer, I mean. I didn’t mean a union 
member. | mean printer. 

The Court: Do you know whether she is a printer? 

The Witness: No, Your Honor. 

The Court: That was what he said, sir. 

By Mr. Reback: 

Q. Do you know whether she works at the Daily News 
here, a newspaper? <A. I haven’t seen her in two or three 
years, and— 

The Court: Do you know now? 

The Witness: No, Your Honor. 

The Court: All right. 


111 By Mr. Reback: 


Q. Did you ever know that she worked for the News? A. 
Somewhere I recollect that somehow I either knew or had 
heard indirectly that she had worked for some newspaper. 
Now, I’m not sure of the newspaper. 

Q. Isn’t it a fact that you were up at the News composing 
room and saw Miss LaMontagne there? A. No. 

Q. Never? A. Never. 

Q. So we know that on Wednesday, Thursday or Friday, 
one of those days, Miss LaMontagne told you something 
which led you to believe that Mr. Manbeck had called you 
ashyster? A. Yes. 

Q. Now what made you ask her that question? 

The Court: He hasn’t said that he did, sir. 


By Mr. Reback: 


Q. Well, let me ask you: 
Did you ask her about that? A. Yes. 
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Q. And isn’t it a fact that you asked her about that be- 
cause for two or three days prior to this you had heard 
some people discussing the subject at the drug store coun- 

ter? A. Yes, union members. 
112 Q. Union members? A. Yes. 

Q. These people you knew then were union mem- 
bers? A. I knew one of them was, and I believed the other 
two were also. I had seen them come and go into the union 
offices. 

Q. So that the drug store occasion was on Monday or 
Tuesday if it was two or three days prior? A. I would 
put it Monday or Tuesday, probably Tuesday, but Monday 
or Tuesday. 

Q. Now, that would be—January the 23rd was on a Sun- 
day—that would be January 25th? A. Yes. 

The Court: Are you speaking of January? 

Mr. Reback: I’m sorry, Your Honor. June 25th, 1963. 

The Witness: Yes. 


By Mr. Reback: 


Q. Who was that man you recognized? <A. The one I 
did know by name was Mr. Alexander Nolan. 

Q. Did you know him? A. Yes, I knew him because he 
had been one of the union members who represented the 
union in the Lindsey Arbitration case, and he also had been 
a client of mine. 

Q. So that you definitely knew him when you saw him? 
A. Yes. 

Mr. Reback: Would Your Honor indulge me for a mo- 

ment, please? 
113 The Court: Yes, sir. 


By Mr. Reback: 


Q. Now, sir, directing your attention to the deposition of 
October Sth, on Page 5, at the bottom of the page. 

The Court: What is the purpose of this, please, sir? 

Mr. Reback: As to the identification of this Mr. Alex- 
ander Nolan that he just testified to. 


So 


The Court: Well, I don’t know. Suppose you come to 
the bench, please. 


(At the bench :) 


The Court: He said that he knew him. 

Mr. Reback: He said that he just knew him as a prior 
client, and he knew who it was. 

The Court: Wait a minute. Let’s finish that. That 
isn’t all he said. He said he knew him as a prior client 
and knew him as a member of the union because he had 
been in the Lindsey Arbitration case. 

Mr. Reback: On Page 5 and 6 he is not sure that was 
the man. 

The Court: Where in this deposition? 

Mr. Reback: On the next page, Your Honor. 

The Court: But that has nothing to do with what we 
have been talking about. 

Mr. Reback: He states here that he did know him. 
114 The Court: Yes, there is nothing in here to the 
contrary. 

Mr. Reback: (Reading) ‘‘I was downstairs in the drug 
store and I heard a group of three men discussing this and 
one of them I believe was Alexander Nolan, I am not sure, 
and the gist of the conversation—’’ 

The Court: Yes, but he knows Alexander Nolan here, 
because he names him. 

Mr. Reback: I will withdraw that question, Your Honor. 

The Court: All right, sir. 


(End of the Bench Conference.) 
By Mr. Reback: 


Q. But nevertheless you saw Mr. Nolan in the drug store? 
The Court: Don’t let’s repeat, please, sir. 


By Mr. Reback: 


Q. Now, was there any other information you had other 
than the conversation you overheard at the drug store and 
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the conversation with Miss LaMontagne about this alleged 
incident before you filed suit? A. Yes. I had asked Mr. 
Joseph Lins, and I’m not sure whether I had asked Mr. 
Harold Hughes about this incident. And Mr. Lins told 
me that he had been at the meeting, that he could not 
speak of the matter because of the union secrecy, and that 

he was afraid of Mr. Manbeck. And I don’t re- 
115 member what else he said, but he led me to believe 

that this was correct, that Mr. Manbeck had said this 
about me. 

Q. Was there anything else? A. I don’t remember the 
specific words, so I can’t say. 

Q. Was there anybody else you spoke to prior to filing 
suit? A. Prior to filing suit? 

Q. That told you this alleged incident? A. I’m not sure. 
I’m not sure whether I spoke to Mr. Priddy before or 
immediately after. I spoke to Miss LaMontagne, Mr. 
Lins, I think I spoke to Mr. Priddy, I’m not sure. 

Q. Do you know whether Mr. Priddy was at that meet- 
ing? A. He told me he wasn’t. 

Q. He was not? A. He told me at that time, or some 
later date, he was not at the meeting. 

Q. You are not claiming any loss of earnings in this 
suit, are you, sir? A. No, we stipulated that. We stipu- 
lated that— 

The Court: I think that has been answered. You have 
stated that it has been stipulated that you would make no 
claim for loss of earnings or loss of income. 


By Mr. Reback: 


Q. Do you know whether Miss LaMontagne was at 
116 the meeting? A. I honestly don’t know because 
when I talked to her— 
The Court: You have answered, sir. Please just answer 
the question. I don’t mean to be rude to you. 
Mr. Reback: I have no further questions, Your Honor. 
The Court: All right. Mr. Clancy. 


Redirect Examination 
By Mr. Clancy: 

Q. Mr. Ostrowski, with respect to these amounts of 
money paid to you as demonstrated by the checks, was that 
all for work that had been undertaken prior to June 23, 
1963? A. Yes, it was a tax case which I began in August 
of 1962. 

Q. With respect to this drug store where you overheard 
the conversation involving Mr. Nolan, is that drug store 
in the same building, the Carpenters Building? A. Yes, 
it is on the first foor of the Carpenters Building where I 
had my office, and where the union at that time had its 
office. 

Mr. Clancy: I have nothing further, Your Honor. 

The Court: Mr. Reback. 


Recross Examination 
By Mr. Reback: 


Q. Mr. Ostrowski, isn’t it a fact that on June 11, 
1963, you sent a letter to the Typographical Union 
stating: 
LT I regretfully advise you that I resign and terminate 
my connection with this case— 
Mr. Clancy: Objection, Your Honor. 
The Court: This has nothing to do with what Mr. Clancy 
asked, sir. 
Mr. Reback: I beg your pardon? 
The Court: This has nothing to do with what he asked. 
Mr. Reback: I have no questions, Your Honor. 


Edward R. Shea, 
Direct Examination 
By Mr. Clancy: 


Q. Mr. Shea, would you keep your voice up, please. 

Would you give us your full name and your current 
address? A. Edward R. Shea, business address, Washing- 
ton Post, 1515 L. Street, Northwest, Washington, D. C. 
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Q. And what is your position at the Post, Mr. 
118 Shea? A. Assistant Comptroller of the company. 

Q. All right. Now, did you bring with you certain 
records pursuant to a subpoena involving Mr. Jesse B. 
Manbeck? A. Yes, I did. 

Q. And do you know from your own knowledge as to 
whether Mr. Manbeck is on leave from the Washington 
Post? A. Yes, Mr. Manbeck is on leave. 

Q. Does your company have a profit-sharing plan? A. 
Yes, we do. 

Q. Does Mr. Manbeck participate in that? A. He is a 
member. 

Q. Do your records show how much Mr. Manbeck has 
with that profit-sharing plan? A. Yes, they do. The most 
recent evaluation was as of September 30, 1965. At that 
time Mr. Manbeck’s interest in the plan amounted to 
$13,107.73. 

Mr. Clancy: I have nothing further, Your Honor. 


Cross Examination 
By Mr. Reback: 


Q. Sir, is that money in his name? A. That is correct. 
Q. It has been set aside in the name of Jesse B. Man- 
beck? A. That money has been set aside in Jesse’s name. 
Under the plan, amounts contributed by the company are 
turned over to American Security and Trust, the 
119 trustee of the plan, and invested for the benefit of 
the employees, But this amount that I have men- 
tioned is reserved in Jesse’s name. 

Q. Can he get it today? A. That amount is payable only 
in the event of total termination of employment or by 
death. 

Q. In other words, it is a retirement plan or death bene- 
fit? 

The Court: Excuse me, sir. You had better let him an- 
swer it. Excuse me, sir. You say it, Mr. Witness. 
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The Witness: I would answer that in this way: That 
the primary purpose of the plan is to provide security 
after retirement. 


By Mr. Reback: 


Q. As long as Mr. Manbeck is working, he can’t get it, 
can he? A. That is correct. 

The Court: Mr. Witness, you said something about 
termination. Suppose he should quit his job? 

The Witness: If he quits his job at this point, this 
amount would be totally payable to Mr. Manbeck. 


By Mr. Reback: 


Q. Now, this was the result of his having worked at the 
Washington Post over the years? A. That is correct. Hach 
year, during which the company makes a profit, ten 
120  pereent of the profits are, in a sense, distributed 
among the employees, again under a trustee arrange- 
ment. 
Too, in order for an employee to have a contribution 
added for him, he must actually work and make wages. 
Jesse, of course, has been on a leave status for a number 
of years, so that contributions have not been paid for him 
during the past number of years. 
Mr. Reback: Thank you, sir. I have no further ques- 
tions. 
Mr. Clancy: I have nothing further. 
The Court: All right, sir. 
Mr. Claney: May he be excused, Your Honor? 
The Court: Yes. You are excused. 
The Witness: Thank you. 


* * . * * * ° ° . ° 


The Court: Mr. Clancy, I called you and Mr. Reback 
to the bench for the purpose of asking you first, Mr. Clancy, 
not to just keep piling up the number of witnesses. I am 
going to be reasonable with you, and if a witness has some- 
thing to add, you may call him. But we are not just going 


to have a multiplication table here. I am asking 
121 you to be reasonable. Then I turn to you, Mr. Re- 

back, with the same request. We are not just going 
to have a multiplication table. 

Mr. Reback: May I ask, if Your Honor please, I intend 
to call these witnesses and ask them one question other 
than their identification, and that is whether they heard 
whether Mr. Manbeck made that statement at that meeting. 
That is all I am going to ask them. It will just take about 
a minute and a half for each. That’s all. 

The Court: Let me say this to you: Maybe we had 
better not resolve this finally. I have dealt with you, Mr. 
Clancy. I will deal with you, Mr. Reback, when we reach 
you. I will give you an adequate number so you can make 
your point. You know that these witnesses will say that 
they did not hear such a thing, period. 

It may come to a point if you have others who will testify 
to something else, and it may be at that point that Mr. 
Clancy will be in a position to rebut. 

Mr. Clancy: If I may, Your Honor, I have just one 
witness. 

The Court: I am not objecting to one witness. 

Mr. Clancy: Rather than call him and have to come 
back to the bench: I have this one witness plus some read- 
ing from Mr. Manbeck’s deposition, which would be very 
short. 

With respect to this gentleman, Your Honor, this is more 

in the nature of, let’s say, impeachment, as to the 
122  eredibility of Mr. Manbeck. It relates to a conver- 

sation Mr. Manbeck had with this man with respect 
to that meeting. 

Now, Your Honor, the first witness I had called, Mr. 
Hughes, I wanted to go into some questions asked of Mr. 
Hughes with respect to this. Your Honor indicated at 
this time it wouldn’t be pertinent. 

The Court: That’s right. I would assume from what 
you are saying, if I understand you, there is nothing to 
rebut. 
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Mr. Claney: I wanted to clarify that. 

Mr. Reback: In other words, do I understand you are 
going to present a witness—to do w hat, sir? 

The Court: It would be in the nature of rebuttal. I am 
saying that it is not time to rebut, but it may become 
pertinent. 

Mr. Reback: Later on? 

The Court: Yes. 

Mr. Clancy: Then I will read from Mr. Manbeck’s depo- 
sition. 

The Court: Very well. 


(End of the Bench Conference.) 


The Court: Do you want to excuse this witness? 
Mr. Clancy: Is he here? 
The Court: Is he in the courtroom? 
Mr. Claney: Yes. I’m sorry. I didn’t see him. 
The Court: Mr. Witness, will you return to the 
123. witness room, please. You are not to be called at 
this time, sir. 


(Thereupon, the witness left the courtroom.) 


Mr. Clancy: Will Your Honor indulge me while I get 
these papers together? 

The Court: Yes, sir. 

Mr. Claney: Your Honor, with respect to the deposition 
of the defendant, Jesse B. Manbeck, taken on Tuesday, 
August 20, 1963, I would like to read first from Page 9. 

The Court: Suppose you come to the bench. I might be 
able to save a little time for you gentlemen. 


(At the Bench:) 


The Court: I don’t know if you want to do this, Mr. 
Reback, but I have always felt that when part of a deposi- 
tion is read by one side—the rule, of course, does permit 
it—that the other side might look as a particular part is 
read to see if there is a little additive or something that 
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they would like to read. I accord you the privilege of do- 
ing that at this time. 
Mr. Reback: My problem is that I do not have a copy. 
The Court: You may have this one. 
Mr. Reback: Thank you, sir. 


(End of the Bench Conference:) 


The Court: Ladies and Gentlemen, counsel now is about 

to read from a deposition of Mr. Manbeck taken in 

124 the case. He will read such portions as he deems 
pertinent to his case. 

I have said to Mr. Reback, counsel for the defendant, 
that as Mr. Claney reads what he wants you to hear that 
he, Mr. Reback, is accorded the opportunity, if there be 
anything there which would help to throw light on it, to 
interrupt to give you the full picture. 

Do you have the right place, Mr. Reback? 

Mr. Reback: Yes, Your Honor. Thank you. 

Mr. Clancy: I am starting with page 9, Your Honor, the 
second question from the bottom. 


‘Question: Do you receive a salary from the union? 

‘“ Answer: I do. 

‘Question: And what is that salary? 

“¢ Answer: It is based on 40 percent above the highest 
seale of the union. Forty dollars a week above the 
highest scale of the union.’’ 


And on Page 10. 


‘‘Question: And what is the highest scale in the 
union at the present time per week? 
“Answer: $179.”’ 


The Court: Excuse me, sir. That is 179 what, sir? 
Mr. Clancy: That’s all. $179 is the designation, Your 
Honor. 
125 The Court: All right. 
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Mr. Clancy: (Reading.) ‘‘Question: How many mem- 
bers are in the Columbia Typographical Union? 
‘* Answer: 3800.”’ 


That is all I have as far as this portion is concerned. 

Mr. Reback: I have nothing to read, Your Honor. 

The Court: Let me say this to you, Mr. Reback: If you 
do not rise, we will understand that you have nothing to 
read. 

Mr. Clancy : Now reading from Page 12, the first question 
on that page: 


“Question: Do you recall when you first had any 
professional dealings with him, if at all? 

«Answer: I tried to help him by throwing some cases 
to him. I felt sorry for him. 

“Question: Why did you feel sorry for him? 

“Answer: Because he had just started to practice 
law privately.”’ 


Now turning to Page 36, the question in the middle of 
the page :— 

Mr. Reback: Page 26? 

Mr. Claney: Page 36, the question in the middle of the 
page: 


“Question: Well, let’s take the time that Mr. 
126  Ostrowski’s bill was discussed. Do you recall off- 
hand approximately how full the hall was? 
‘«Answer: The normal attendance was there because 
it came up early. 
‘<Question: What is the normal attendance? 
“« Answer: Anywheres from 200 to 400. 
“Question: Do you utilize microphones? 
«« Answer: Yes, we do have a mike on the PA System. 
‘<Question: For the presiding officer? 
“« Answer: That is right. 
“Question: But there are no mikes down on the 
floor, I take it? 
‘“‘Answer: Ob, yes.’ 
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That is all I have, Your Honor. 

The Court: All right, sir. 

Mr. Reback: May we approach the bench, Your Honor? 
The Court: Yes. 


(At the Bench:) 


Mr. Reback: Thank you, Your Honor (Returning the depo- 
sition to the Court). 
If this is the plaintiff’s case— 
The Court: Are you resting now, Mr. Clancy? 
Mr. Claney: Yes, Your Honor. 
Mr. Reback: I have some motions, Your Honor. 
127 The Court: Then I will excuse the jury and hear 
your motions. 


* * * * * * ° * * 


Mr. Reback: Your Honor, my motion for a directed 

verdict is based at this time upon the fact that the term 

“«shyster’’ is not slander per se; and that, therefore, 

128 the burden was upon the plaintiff to show damages, 
which he has failed to do. 

Now, the Court has already ruled on the question of the 
conditional privilege and has ruled that it will not be 
considered, and I will not argue it. 

The Court: Yes. That’s right. It is not in the pretrial 
crder. That being so, it is not before me. 

Have you any authority which supports your contention 
that the word ‘‘shyster’’ is not slanderous? 

Mr. Reback: No, Your Honor. 

The Court: You are preserving your point? 

Mr. Reback: Yes, Your Honor. And I have not found 
any authority that says that it is. 

The Court: Then we are ready for the jury, Mr. Marshal. 

I will deny your motion, Mr. Reback. 

Mr. Reback: Yes, Your Honor. 


* * * * * 
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Eunice V. Greene, 


* * * * *- . * 
129 Direct Examination 
By Mr. Reback: 


Q. Madam, will you speak loudly so that we can all hear 
you. 

State your name and address, please. A. My name is 
Eunice V. Greene. I live at 4730 Bradley Boulevard, 
Chevy Chase, Maryland. 

Q. Are you here as a result of being subpoenaed? A. 
Yes, sir. 

Q. Are you the widow of Alexander Nolan? <A. Yes, sir. 

Q. Was Alexander Nolan a printer? A. Yes, he was. 

Q. Do you know whether he was a member of the Typo- 
graphical Union? A. Yes. 

Q. Can you tell us where Mr. Nolan was on June 24, 
1963? A. He was in Georgetown Hospital. 

Q. What was he doing there? A. He was there for 
observation. 

Q. What was his condition? A. He had a cancer. 

Q. When did he get out of the hospital, ma’am? 
130 <A. On the 25th of June. 
Q. And where did he go then? A. Home. 
. And did he go anywhere else? A. No. 
. He did not? A. Not that day. 
. Where was he on the 26th? A. He was home. 
. All day? A. Yes, sir. 

Q. When did he pass away, ma’am? A. The 30th of 
September, 1963. 

Q. And what was his condition during the week of June 
23, 1963? A. He was already dying. 

Mr. Reback: I have no further questions. 

The Court: Have you any questions, Mr. Clancy? 

Mr. Clancy: Just one, Your Honor. 

The Court: All right. 


Cross Examination 
By Mr. Clancy: 
Q. Mrs. Greene, do you have the records of Georgetown 


Hospital with you? A. No, I do not. 
131 Mr. Claney: Thank you. 


Redirect Examination 
By Mr. Reback: 


Q. Mrs. Greene, did you look at those records recently? 
A. I’ve looked at my cancelled checks, 

Q. Were you able to determine from them when he was 
in the hospital and when he came out? A. Yes, sir. 

Mr. Reback: I have no further questions. 

The Court: Have you those checks with you, Madam? 

The Witness: No. 

Recross Examination 
By Mr. Clancy: 


Q. You do not have the checks with you? A. No, I do 
not. 

Mr. Claney: Nothing further. 

Mr. Reback: Nothing further. 


* * * * * * 


Norman Sandridge, 


132. Direct Examination 
By Mr. Reback: 


Q. Reverend, will you state your name, please? A. 
Legally, but I am $3 years old. 

Q. Will you state your name, please? A. Norman 
Sandridge. 

Q. Are you an ordained minister? <A. Yes, sir. 

Q. Now, are you also a member of the Columbia Typo- 
graphical Union No. 101? A. Yes, sir. 
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Q. As a matter of fact, you are their Chaplain, are 
you not? A. Chaplain, yes, sir. 

Q. Were you present at the meeting on June 28, 1953, 
of the Columbia Typographical Union? A. Iwas. 

Q. And at that time did you hear Mr. Manbeck speak on 
a motion for a $25 bill presented by one Mr. Ostrowski? 
A. The matter of reconsidering— 

The Court: Excuse me, sir. Did you hear it, sir? 

The Witness: Yes. Yes, I did. 


By Mr. Reback: 


Q. Did Mr. Manbeck eall Mr. Ostrowski a shyster? A. 
T did not hear that, no. 
133 Mr. Reback: I have no further questions. 


Cross Examination 
By Mr. Clancy: 


Q. Rev. Sandridge, you also interpret for those who 
are deaf, do you not? A. Yes, sir. 


Q. Is it a fact that you interpret for those who are 
deaf at these meetings just the highlights of the meeting? 
A. Yes. 

Mr. Clancy: I have nothing further. 

Mr. Reback: No questions. 


. * * * ° * 


Fred Isemann. Jr., 


Direct Examination 
By Mr. Reback: 


Q. Will you state your name, please? A. Fred Isemann, 
Jr.—I-s-e-m-a-n-n. 
Q. Where do you work, sir? A. The National Publishing 
Company. 
Q. Are you a member of the Columbia Typogra- 
134 phical Union No. 101? A. Yes, I am. 
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Q. As a member did you attend the monthly meeting of 
the union held June 23, 1963? A. Yes, I did. 

Q. At that time did you hear Mr. Jesse B. Manbeck 
speak on the motion to reconsider a bill for $25 that Gerald 
Ostrowski had presented to the union? A. Yes, I did. 

Q. Did Mr. Manbeck call Mr. Ostrowski a shyster? A. 
No, sir, he did not. 

Mr. Reback: I have no further questions. 


Cross Examination 
By Mr. Clancy: 


Q. Mr. Isemann, did anyone else call Mr. Ostrowski a 
shyster? A. No, sir. 

Q. No one did? A. No, sir. 

Q. Were you a defendant in a law suit brought by Mr. 
Ostrowski against you? 

Mr. Reback: Objection, Your Honor. 

The Court: Suppose you come to the bench. 


(At the Bench:) 


The Court: I would assume that this is a question 
135 as to this man’s interest? 
Mr. Clancy: To show prejudice. 
Mr. Reback: Yes. All right. 


(End of the Bench Conference.) 
By Mr. Clancy: 


Q. Were you sued by Mr. Ostrowski when he represented 
the credit union? A. Yes, sir, I was. 

Mr. Clancy: I have nothing further. 

Mr. Reback: No further questions, Your Honor. 


* * * * * * * * 
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Sidney Leroy Mack. 


Direct Examination 
By Mr. Reback: 


Q. State your name, please, sir. A. Sidney Leroy Mack. 
Q. Where are you employed, sir? A. As a teacher in the 
Washington schools. 
Q. Are you also a member of the Columbia Typo- 
136 graphical Union No. 101? A. Yes, sir. 
Q. As a member did you attend the monthly meet- 
ing of the union that was held on June 23, 1963? A. I did. 
Q. Did you hear Mr. Manbeck on a motion to reconsider 
a bill for $25 which Mr. Gerald Ostrowski had presented 
to the union? <A. Yes, sir. 
Q. Did you hear Mr. Manbeck call Mr. Ostrowski a 
shyster? A. No, sir. 
Mr. Reback: Nothing further. 
Mr. Clancy: I have nothing, Your Honor. 


* * * Ld ° * 


Christopher C. O'Malley. 


Direct Examination 
By Mr. Reback: 


Q. Will you state your name, sir? A. Christopher C. 
O’Malley. 
Q. Where do you live, sir? A. Maryland. Chillum 
Terrace. 805 Rittenhouse Street, Chillum Terrace, 
137 Maryland. 
Q. Where are you employed? A. I am employed 
by the Government Printing Office on detail to the U. S. 
Senate. 
Q. The United States Senate? A. Yes. 
Q. Is that on the Hill? A. Yes. 
Q. Are you a member of the Columbia Typographical 
Union No. 101? A. I am. 
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Q. As a member did you attend the June 23, 1963, meet- 
ing, sir? A. Yes, sir. 

Q. Did you hear Mr. Manbeck speak on a motion to re- 
consider a bill for $25 presented by Mr. Ostrowski? A. 
Yes, I heard him speak. 

Q. Did Mr. Manbeck call Mr. Ostrowski a shyster? A. 
T have no knowledge of that term being used. 

Q. Did you hear it? A. No, I did not hear it. 

Q. Did you listen to his speech? <A. Yes, I listened. 

Q. And did you hear him call him a shyster? <A. No, 

sir; I did not. 
138 Mr. Reback: I have no further questions. 


Cross Examination 
By Mr. Clancy: 


Q. Mr. O’Malley, was the public address system being 
used at that time, the loudspeaker system? A. Yes, it was. 

Mr, Clancy: I have nothing further. 

Mr. Reback: Nothing further. 


* * * * . 


James B. Olsen, 


* * * * * 
Direct Examination 
By Mr. Reback: 


Q. Will you state your name, please? A. James B. 
Olsen. 
Q. Where do you live, Mr. Olsen? A. I live in Maryland, 
Lanham, Maryland, 6822 Trexler Road—T-r-e-x-l-e-r. 
Q. Where are you employed, sir? A. At the Government 
Printing Office. 
Q. Where are you working, sir? A. I am working for 
the Senate Space Committee. 
139 Q. Are you a member of the Columbia Typo- 
graphical Union 101? A. I am. 
Q. As a member did you attend the meeting on June 
23, 1963? A. I did. 
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Q. At the time did you hear Mr. Jesse Manbeck speak 
on a motion to reconsider a bill for $25, which had been 
presented by Mr. Ostrowski? A. I did. 

Q. Did you hear Mr. Manbeck call Mr. Ostrowski a 
shyster? A. I did not. 

Mr. Reback: No further questions. 

The Court: Mr. Clancy? 

Mr, Clancy: I have no questions. 

If Your Honor please, may we approach the bench? 

The Court: Yes, sir. 


(At the Bench:) 


Mr. Clancy: Your Honor, I think we are getting pretty 
repetitious. 

The Court: How many more witnesses do you have, Mr. 
Reback? 

Mr. Reback: I have one thing that I haven’t gotten to 
yet. I would like to take that up after lunch if we can 

locate— 
140 The Court: What I am talking about is: Is that 
all the witnesses you want for this purpose? 

Mr. Reback: I would like for Mr. Clancy to stipulate 
and the Court to inform the jury that he stipulates that 
there will be a total of 25 witnesses who will testify as these 
people have just testified. 

The Court: Do they belong to a party represented by the 
defendant? 

Mr. Reback: To both parties. 

The Court: Do you know that, Mr. Clancy? 

Mr. Claney: No, Your Honor. 

Mr. Reback: You can question Mr. Mack on that. He is 
a member of the other party. And he didn’t ask Mr. 
Sandridge. 

The Court: We will recess now. You will have the 
recess, Mr. Reback, to determine who these witnesses are. 
You have already had a good many on this issue, but I don’t 
think we should have 26. 
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Mr. Reback: If Mr. Clancy is willing to enter into a stipu- 
lation. 

The Court: I don’t know. 

Mr. Rebeck: How many will Your Honor allow? 

The Court: How many do you want? 

Mr. Reback: As many as I can have. 

The Court: Let me put it to you this way: I am 

141 going to expect you to be reasonable. You will 

have the noon recess to figure out how many you 

need. I will give you whatever is reasonable, and I will 
rely on your good faith. 

Mr. Reback: Would you recommend to Mr. Clancy that 
he stipulate? 

The Court: I can’t force him to stipulate. 

Mr. Reback: If he is willing to enter into a stipulation— 

The Court: Are you in a position to say to him which 
group involves which? 

Mr. Reback: I will find that out for him. 

The Court: Will you do that? 

Mr. Clancy: If he would find that out. 

The Court: See what you both can do. I will not cut 
off anything that is material. 

Mr. Reback: Are we going to recess now? 

The Court: Oh, no, no. It is 11:30. I thought it was 
12:30, but it is only 11:30. 

Mr. Reback: It is 11:30. 

The Court: We won’t recess at this time. Of course not. 
You call whomever you think is reasonable, and I will see 
how much further you can go; but we are not going to have 
25. 

Mr. Reback: All right. And I will ask to come to the 
bench. 

The Court: Yes, sir. 
142 Mr. Clancy: Thank you, Your Honor. 


* * ° * ° * * 
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Anthony Mogavero, 


Direct Examination 
By Mr. Reback: 


Q. Will you state your name, please? A. Anthony 
Mogavero,—M-0-g-a-v-e-r-0. 

Q. And where do you live, sir? A. 9117 49th Place, 
College Park, Maryland. 

Q. Where do you work? A. U. S. Government Printing 
Office. 

Q. Where are you located now as to working? A. The 
Job Section. 

Q. Now, what is your position there? A. Head proof- 
reader in charge. 

Q. Are you a member of the Columbia Typographical 
Union No. 1012 A. Yes, sir. 

Q. Are you also a member of the Progressive Party of 

that union? A. Yes, sir. 
145 Q. Now, as a member of that union did you attend 
a monthly meeting of that union held on June 23, 
1963? A. Yes, sir. 

Q. Did you hear Mr. Manbeck speak on a motion to 
reconsider a bill for $25 presented by Mr. Ostrowski? A. 
Yes, sir. 

Q. Did Mr. Manbeck call Mr. Ostrowski a shyster? A. 
No, sir. 

Mr. Reback: I have no further questions. 

Mr. Clancy: I have no questions. 


” * * * ° ° 


Clyde E. Pearson. 


* . * * . * 
Direct Examination 
By Mr. Reback: 


144 Q. Will you state your name? A. Clyde 
Pearson. 
Q. Where do you live, sir? A. Annandale, Virginia. 
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Q. Where do you work? A. The Evening Star. 

Q. Are you a member of the Columbia Typographical 
Union 101? A. I am. 

Q. As a member did you attend the June 23, 1963, meet- 
ing? <A. I did. 

Q. At that meeting did you hear Mr. Jesse B. Manbeck 
discuss a bill for $25 which Mr. Ostrowski had presented to 
the union? A. I did. 

Q. Did Mr. Manbeck call Mr. Ostrowski a shyster? A. 
No. 

Mr. Reback: I have no further questions. 

Mr. Clancy: I have none. 


Jame E. Holloman, 


* * * * * * * 
145 Direct Examination 
By Mr. Reback: 


Q. Will you state your name, please, sir? A. James E. 
Holloman. 

Q. Where do you live, sir? A. I live at 119 Senator 
Drive, Forest Heights, Maryland. 

Q. Where do you work? A. The Government Print- 
ing Office. 

Q. Sir, are you an attorney? A. Yes, sir. 

Q. A member of the Bar? A. Yes, sir, 

Q. Now, are you also a member of the Columbia Typo- 
graphical Union No. 101? A. Yes, sir. 

Q. As a member did you attend the monthly meeting of 
the union held on June 23, 1963? A. I did, sir. 

Q. And did you hear Mr. Jesse B. Manbeck at that meet- 
ing speak on a motion for a $25 bill which had been pre- 
sented by Mr. Ostrowski? A. I was present at the meet- 

ing, and I heard Mr. Manbeck presiding. 
146 Q. Did you hear him speak on the motion? A. He 
may have casually spoken on it, but not very much 
in detail. 
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Q. Did you hear Mr. Manbeck call Mr. Ostrowski a 
shyster? A. I did not, sir. It did not happen. 
The Court: What you are saying is that you did not 
hear him? 
The Witness: No, sir. What I am saying, I was present, 
sir. 
The Court: You heard every word he said? 
The Witness: Yes, sir. I did, sir. 
Cross Examination 
By Mr. Clancy: 
Q. Did Mr. Manbeck ask you to sign anything with re- 
spect to whether or not you heard this? A. No, sir. 
Q. Were yousent a posteard? A. I was not. 


Mr. Reback: I object to all of this, Your Honor. 
The Court: I think he can inquire of him. 


By Mr. Clancy: 


Q. What was your answer? A. I was not sent a post- 
ecard. I know nothing of any postcards, sir. 
147 Mr. Clancy: I have nothing further. 
* * . * . * * 
Monty Morris, 


Direct Examination 
By Mr. Reback: 


Q. Will you state your name, please? A. Monty Morris 
—M-o-n-t-y M-o-r-r-i-s. 

Q. Where do you live, sir? A. 4638 Livingston Road, 
Southeast, Washington, D. C. 

Q. Where do you work, sir? A. The Evening Star 
Newspaper Company. 

Q. Are you a member of the Columbia Typographical 
Union No. 101% A. Yes, sir. 

Q. As a member did you attend their monthly meeting 
on June 23, 1963? A. Yes. 


101 


Q. And did you hear Mr. Manbeck speak at 
148-149 that time on a motion to consider a $25 bill which 
Mr. Ostrowski had presented? A. Yes. 
Q. And did Mr. Manbeck call Mr. Ostrowski a shyster? 
A. No, sir. 
Mr. Reback: I have no further questions. 


Cross Examination 
By Mr. Clancy: 


Q. Mr. Morris, are you an independent? A. An inde- 
pendent? 
. Yes. A. What do you mean by independent? 
. You belong to the Independent Party? A. Yes, sir. 
. You work for the Evening Star, do you not? A. Yes, 
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. In the Composing Room? A. Yes, sir. 
. Do you know Mr. Clem Russell? A. Yes, sir. 
. Did you talk with him last night? A. Yes, sir. 
. And did you ask him to get a sub for you today? A. 
sir. 

Q. Did you have any other conversation with him 
150 about the case? A. Not—yes, yes, I asked him if 

he was going to testify today. 

Q. I see. 

Did Mr. Manbeck ask you to sign a card with respect 
to your appearance here in court as to what he had said 
at that meeting of June 23? A. No, sir. 

Q. Did he ask you to sign a list? A. No, sir. 

Q. Did he talk to you about this case? A. Yes, sir. 

Q. How many times? A. Well, once or twice. 

Q. Once or twice. Did he approach you on it? A. Well, 
I mean it was a general conversation, what the case was, 
that he was being sued, and he said that— 

The Court: Mr. Witness, he asked you if he had ap- 
proached you, sir. 

The Witness: Did he approach me? 


re 
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The Court: Yes, sir. 
The Witness: I don’t remember that. 


By Mr. Clancy: 


Q. When was the last time you talked to him about 
151 the case? A. About a week ago. 
Q. About a week ago? A. Yes. 
Q. Was anyone else present at that conversation? A. 
No. 
Q. Just the two of you? A. That’s might. 
Q. Where did that take place? A. At the Evening Star. 
Q. Have you conversed with anyone else, other than 
Mr. Manbeck and Mr. Russell, about this case? A. No. 
Q. Were you just out in the hallway with the other men 
that had been called in here? A. That’s mght. 
Q. And you didn’t talk to them about it either, did you? 
A. Well, there was no conversation on it, no. 
Q. You didn’t talk about it at all? A. No, sir. 
Mr. Clancy: That’s all. 


Redirect Examination 
By Mr. Reback: 


Q. Mr. Clem Russell is your foreman, isn’t he? A. 

That’s right. 
152 Q. If you want off, you have got to call him? A. 

That’s right. 

Mr. Reback: I have no further questions. 
* . 4 * . * 

Robert Beatty, 

* os * * . 


Direct Examination 
By Mr. Reback: 


Q. Will you state your name, please? A. Robert Beatty. 
Q. Where do you live, sir? A. Arlington, Virginia, 2264 
North Upton Street. 
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Q. Are you employed, sir? A. No, sir; I am retired. 
Q. Are you a member of the Columbia Typographical 
Union No. 1017 A. I am. 
Q. And as a member did you attend a meeting on June 
23, 1963? A. I did. 
153 Q. And at that time did you hear Mr. Jesse Man- 
beck discuss a motion which was on the floor con- 
cerning a $25 bill which Mr. Ostrowski had presented to the 
union? A. I do recall. 
Q. And did Mr. Manbeck call Mr. Ostrowski a shyster? 
A. No, sir. 
Mr. Reback: I have no further questions. 


Cross Examination 
By Mr. Clancy: 


Q. Did Mr. Manbeck talk to you about this case? A. 
Only in a general way, asking me would I be willing to 
testify. 

Q. Did he ask you to sign anything? A. No, sir. 

Q. If I may finish my question—did he send you anything 
with respect to this case, like a postcard? A. No, sir. 

Mr. Clancy: I have nothing further. 

Mr. Reback: No questions, 


* * * * . * 


Raymond E. Hall 


* * * * * * * 


154 Direct Examination 
By Mr. Reback: 


Q. Will you state your name, please? A. Raymond E. 
Hall. 

Q. Where do you live, sir? A. Woodbridge, Virginia, 
1319 Maryland Avenue. 

Q. Where are you employed, sir? A. The Washington 
Post. 

Q. Are you a member of the Columbia Typographical 
Union No. 1012 A. Yes, I am. 
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Q. As a member did you attend the June 23, 1963, meet- 
ing? A. Yes, I did. 

Q. At that time did you hear Mr. Manbeck speak on a 
motion which was under discussion concerning a $25 bill 
presented by Mr. Ostrowski? A. Yes, I did. 

Q. Did Mr. Manbeck call Mr. Ostrowski a shyster? A. 
No, he did not. 

Mr. Reback: I have no further questions. 

The Court: Mr. Clancy. 


Cross Examination 
By Mr. Clancy: 


Q. How long have you been a member of the 
155 union? A. Of this union, I became a member 
December 7, 1958, or ’59. 

Q. Do you hold any position in the union? <A. Yes, sir; 
I do. 

Q. What are they? A. I’m a member of the Executive 
Committee, Chairman of the Membership Committee, a 
Delegate to the Virginia-Carolinas Conference, a Delegate 
to the Allied Printing Trade Conference. 

Q. Now, in how many of those positions are you elected? 
A. One. 

Q. Which is that? A. The Executive Committee. 

Q. How about the rest of them? A. Appointed. 

Q. Who appointed you? A. President Manbeck. 

Q. Did he ever talk to you about this case? A. There 
was some discussion, yes, sir. 

Q. There was some discussion? A. Yes, sir. 

Q. Do you know when that took place? A. Well, I think 
it was right after the suit was filed, sir. 

Q. He hasn’t talked to you since that time? A. He 

has talked to me, but not about the case, sir. 
156 Q. Now, have you talked to anyone else about 
this case, other than Mr. Manbeck? A. There’s 
been conversation in the hallway. 
Q. Just now? A. Not just now. 


105 


Q. When you say ‘‘in the hallway,’’ how long have you 
been down here? A. Since quarter to ten. 

Q. So, in other words, the conversation took place today? 
A. Yes, sir. 

Mr. Clancy: I have nothing further. 

Mr. Reback: Nothing further, Your Honor. 


Hugh L. Cook 


* * ° * * 
Direct Examination 
By Mr. Reback: 


157 Q. State your name, please. A. Hugh L. Cook. 
Q. Where do you live, Mr. Cook? A. 7407 Mare 
Drive, Falls Church, Virginia. 

Q. Where are you employed, sir? A. I’m employed at 
Byron S, Adams Printing Company. 

Q. Are you a member of the Columbia Typographical 
Union No. 101? A. Yes, I am. 

Q. As a member did you attend the June 23, 1963, meet- 
ing? A. Yes, I did. 

Q. Did you hear Mr. Manbeck at that time discuss a 
motion concerning a $25 bill which had been presented to 
the union by Mr. Ostrowski? A. I heard him discuss it, 
yes. 

Q. Did Mr. Manbeck call Mr. Ostrowski a shyster? A. 
No. 

Mr. Reback: I have no further questions. 

Mr. Clancy: If I may, Your Honor. 

The Court: Certainly you may. 


Cross Examination 


By Mr. Clancy: 


Q. Mr. Cook, have you discussed this case with anyone 
else or anyone at all? A. Yes, I talked to the lawyer on the 
phone. 
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158 Q. When was that? A. Oh, two weeks ago, I 
guess. 

Q. And did you talk to Mr. Manbeck about it? A. Yes, 
I’ve talked to Mr. Manbeck. 

Q. Where did that conversation take place? A. Well, 
I’m in and out of the union office quite a bit. I couldn’t 
tell you the date. 

Q. When was the last time you talked with him about this 
ease?’ A. Probably two weeks ago when I asked him when 
would the lawyer contact me so I could make arrangements 
about getting off at work. 

Q. Had you received a subpoena? A. No, I hadn’t. 

Q. Did you talk with anyone in the hallway about this 
case? A. Yes. 

Q. And with Mrs. Eunice Greene? A. Yes. 

Mr. Clancy: I have nothing further. 

Mr. Reback: Nothing further. 


* * * * * * * 


The Court: Come to the bench, Gentlemen. 


159 (At the Bench:) 


The Court: I think, Mr. Reback, that we have reached the 
end of our rope as far as reasonableness is concerned. If 
you have anybody in a particular category, I will hear that, 
but not just a repetition of what these witnesses have 
testified. 

Mr. Reback: May the record reflect that the defendant 
has a total of 26 witnesses who are prepared to testify? 

The Court: To the same effect? 

Mr. Reback: To the same effect. 

The Court: And as to nothing of a new character? 

Mr. Reback: Now, Your, Honor, I will have to check 
with my client. 

The Court: You may do that. 

Mr. Reback: As to whether there are any left who are 
from the opposing political party. 
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The Court: I was not asking you that, sir. All I was 
asking you: If these gentlemen be called, they would testify 
to the same thing and it would therefore be merely cumula- 
tive? 

Mr. Reback: Yes, sir. 

The Court: By way of caution, I add that if any of these 
witnesses have anything other than that which is cumula- 
tive, of course you understand that I am not passing on 

that. 
160 Mr. Reback: Yes, sir. 
The Court: All right. You may excuse them if 
you want to so that they won’t be waiting in the corridor. 


(End of the Bench Conference.) 


Mr. Reback: Shall I instruct the Marshall to excuse the 
witnesses, Your Honor? 

The Court: You certainly may. 

Mr. Reback: Mr. Marshall, will you excuse all witnesses 
in the hallway? 

The Court: Do you intend to excuse them all? 

Mr. Clancy: All of the defendant’s witnesses. 

Mr. Reback: I’m sorry. All of the defendant’s witnesses. 
May I check in the hallway, Your Honor? 

The Court: Yes. Please do that. 


(Thereupon, Mr. Reback left the courtroom.) 


Mr. Reback: May we approach the bench, Your Honor? 
The Court: Yes. 


(At the Bench:) 


Mr. Reback: I believe we have a witness who is coming 
down who is a rebuttal witness. We first became aware 
that we would need this witness when the plaintiff testi- 
fied. That witness will not be here for some time. 

The Court: To what would the witness testify? 

Mr. Reback: Rebut the testimony of the plaintiff. 
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The Court: How, specifically, I am asking you. 
161 Mr. Reback: That Mr. Manbeck asked her to go to 
bed with him on the telephone. Now that was a 
horrible accusation. I think we have a right to rebut that 
and we are bringing her down. 

The Court: You asked the question. Frankly, if you 
hadn’t asked it, I wouldn’t have permitted it. 

Mr. Reback: I know that. 

The Court: You are not concerned with that, are you, 
sir, as far as your case is concerned? Aren’t you perfectly 
willing to say that if this witness were called that she 
would testify—or are you in that position? 

Mr. Clancy: Am I in a position to say that? 

The Court: Yes. 

Mr. Clancy: I have never talked with this individual. 

The Court: Where is she coming from? 

Mr. Reback: She is on her way down from somewhere 
in the District. 

The Court: Let’s find out how long it will take her to get 
here. 


(Thereupon, Mr. Reback left the bench conference and 
consulted with Mr. Manbeck at counsel table, after which 
he returned to the bench.) 


Mr. Reback: She is coming from 14th and K. 
The Court: That isn’t far. We will recess. 
Mr. Clancy: Is she on her way? 


Doris Hall, 
162 Direct Examination 


By Mr. Reback: 


Q. Madam, will you state your name and address? A. 
Doris Hall, 6008 Poindexter Road, Rockville, Maryland. 

Q. Where are you employed? A. The Printing Industry 
of Washingotn, D. C., Incorpoarted. 

Q. Through your employment do you know Mr. Jesse 
B. Manbeck? A. Yes, sir. 
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163 Q. How long have you known him? A. Oh, since 
1952 I guess since I’ve been in that position, 

Q. Have you had occasion to speak to him on the tele- 
phone? A. Many times. 

Q. Did Jesse B. Manbeck ever propose to you that you 
and he go to bed together? A. No, sir. 

Q. Did you ever hear Mr. Manbeck use profanity? A. 
No, sir. 


Cross Examination 
By Mr. Clancy: 


Q. Are you a friend of Mr. Manbeck’s? A. No, sir. 

Q. You are not a friend of Mr. Manbeck’s? A. Well, 
I don’t know, sir. He represents labor, I represent man- 
agement. 

Q. In otheer words, you are not friendly with Mr. Man- 
beck? A. No, sir; I wouldn’t say so. 

Mr. Clancy: Nothing further. 

Mr. Reback: No further questions, Your Honor. 


* * * * ° * * * 


Jesse B. Manbeck, 


* * * * * * 


Direct Examination 
By Mr. Reback: 


Q. Will you state your name and address, sir? A. Jesse 
B. Manbeck, 1601 18th Street, Northwest, Washington, D. C. 

Q. Are you the president of the Columbia Typographical 
Union No. 101? A. I’m serving my eighth term as Presi- 
dent of the Columbia Typographical Union No. 101. 

Q. Do you engage in community activities, Mr. Manbeck? 
A. Yes, sir. 

Q. What are those activities? A. I have been on the 
National Cherry Blossom Festival Committee for 20 years, 
on the Fourth of July Celebration Committee at the Wash- 
ington Monument, a member of the Federal Charter Com- 
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mission appointed by the District Commissioners, Past 
President of the Sons of the American Revolution, Past 
President of the Secretary of the Sons of the American 
Revolution. 
Q. Sir, were you present at the June 23, 1963, meeting 
of the Typographical Union No. 101? A. Yes, sir. 
165 Q. And at that time did you diseuss from the plat- 
form a motion which had to do with a $25 bill that Mr. 
Ostrowski had presented to the Union? A. As President 
of the union it is my duty to— 
The Court: Exeuse me, sir. The question is: Did you 
do it, sir. 
The Witness: Yes, sir. 


By Mr. Reback: 


Q. Did you call Mr. Ostrowski a shyster? A. No, sir. 
Mr. Reback: I have no further questions, Your Honor. 


Cross Examination 
By Mr. Clancy: 


Q. Mr. Manbeck, how long have you known Mr. Ostrow- 
ski? A. Since he came into the same building we were in, 
our union headquarters at 1003 K Street, somewhere about 
June 1962. 

Q. Had you ever known him before that time? A. No, 
sir. 

Q. All right. Did you ever have any professional deal- 
ing with him? A. No, sir. I never had any personally, no, 
sir. 

Q. Professional—exeuse me, professional dealings was 
my question. 

Mr. Reback: I will object to this. 
166 The Court: Suppose you come to the bench. 


(At the bench:) 


Mr. Reback: Your Honor, I proffered this witness merely 
to state whether or not he called him a shyster. He has 
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said no. I think counsel now is bound and cannot pursue 
anything that was not brought out on direct testimony. 

The Court: Oh, I think he has a right to put this man in 
the proper setting under this type of charge. 

Mr. Clancy: That is correct, Your Honor. 

The Court: What do you propose to do? 

Mr. Clancy: That was my purpose, to show the relation- 
ship, Your Honor. 


(End of the Bench Conference.) 
By Mr. Clancy: 


Q. Mr. Manbeck,— 

The Court: Your question was whether he had— 

Mr. Clancy: Any professional dealing with him. 

The Court You have changed the question? 

Mr. Clancy: No, I did say professional originally, Your 
Honor. 

The Court: All right. 


By Mr. Clancy: 


Q. Did you ever have any professional dealing with him? 
A. As President of the union yes. 

Q. And did they commence when you first became 
167 acquainted with him? A. Yes, sir. 

Q. Now, did they continue for some period of time? 
A. Yes, sir. 

Q. Up until about sometime in the spring of 1963, isn’t 
that correct? A. No, I received a letter later than that 
in which he said he was giving up the case on The Northern 
Virginia Sun which I had given to him by authority of the 
union. 

Q. You heard these bills or these checks that were re- 
ferred to when Mr. Reback cross examined Mr. Ostrow- 
ski. All of these checks he received subsequent to June 23, 
1963, were for work he had started prior to that time, were 
they not? A. The work started, but it was still continuing 
up until the dates on the checks, because we could only pay 
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bills when we got them. Mr. Ostrowski was the one who 
dated the bills—in other words, he sends in a bill and we 
give him the check, and the work is continuing, the case is 
still alive, it’s not dead. 

Q. All right. Isn’t it a fact that there was also another 
bill that came under discussion at this June 23rd meeting, 
namely, the bill of Mr. Isemann for $18? A. That was 
not a bill, that was a voucher under union procedure. 

Q. It was a voucher that did come up for a discus- 
168 sion, did it not? A. That’s right. Yes, sir. 
Q. Did you speak on that? A. No, sir. 

Q. You made no reference to that voucher of Mr. Ise- 
mann at that time when it came up for discussion? A. No, 
sir. 

Q. Do you recall who discussed this voucher? A. No, 
sir, I don’t recall. 

Mr. Reback: I will object to this. 

The Court: He said that he does not recall who discussed 
it. 


By Mr. Clancy: 


Q. Isn’t it a fact that you recommended to the negotiat- 
ing committee, headed by Mr. Paige Dozier, that they 
could hire any attorney they saw fit? A. The union voted 
that. 

Q. But isn’t it a fact that you signed a letter to that 
effect? A. I didn’t sign any letter. I did talk to the com- 
mittee. I was a member of the committee, and as a result 
of that, Mr. Dozier retained him. The union voted that Mr. 
Dozier could make an attorney of his choice as Chairman 
of the Newspaper Seale Negotiating Committee. 

Q. Did you make any recommendations to that 
169 committee as to who they should hire? 

Mr. Reback: Your Honor, aren’t we going far 
afield? 

The Court: I will let him answer that question. 

Did you make any recommendation? 
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The Witness: No, I didn’t make any recommendations. 
I introduced him to the committee. That’s all. 


By Mr. Clancy: 


Q. I see. Isn’t it a fact that at one of these meetings 
when the newspaper publishers and their representatives 
were present that you berated Mr. Ostrowski? A. No, sir. 

Mr. Reback: I object, Your Honor. May we approach the 
bench? 

The Court: Yes. 


(At the bench:) 


Mr. Reback: Your Honor, this goes beyond the scope of 
the direct examination. 

The Court: This may be pertinent to show malice— 
maybe. 

Mr. Clancy: That is correct. 

The Court: If that is all. 

Mr. Reback: If that is all. 


(End of the bench conference.) 
By Mr. Clancy: 


Q. Would you like to have the question restated? 
170~=—s A. «Tf you will. 
The Court: Will you restate it, please? 


By Mr. Clancy: 


Q. Isn’t it a fact that at a meeting between the publishers 
association that was negotiating on behalf of the news- 
papers and their attorneys and also the committee headed 
up by Mr. Paige Dozier and yourself, of which you are 
a member ex officio, isn’t it a fact that at one of those meet- 
ings you berated Mr. Ostrowski? A. I did not. 

Q. You did not? A. No, sir. 

Q. Did you hear Mr. Paige Dozier— 
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The Court: He is not responsible for what Mr. Paige 
Dozier said. 
Mr. Clancy: Very well, Your Honor. 


By Mr. Clancy: 


Q. Did you at any time berate Mr. Ostrowski? A. No, 
sir. 

Q. In other words, you have never said anything deroga- 
tory about Mr. Ostrowski? A. At no time have I ever per- 
sonalized my conversation as President of the union. 

Q. Have you as other than President of the union? A. 

No, sir. 
171 Q. You have been in office, have you not— A. 
Fourteen years. 

Q. If I may, Mr. Manbeck. You have been in office off 
and on since 1942 isn’t that correct? A. That’s corrcet. 

Q. You are serving in your eighth term as President? 
A. Yes, sir. 

Q. Are you married, Mr. Manbeck? A. Not now, I am 
a widower. 

Mr. Clancy: No further questions. 

Mr. Reback: Nothing further. 


ad . * * * e e * 


Mr. Clancy: Call Mr. Clem Russell, please. 
Clem D. Russell, 


called as a rebuttal witness by the plaintiff, being first 
sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Clancy: 


Q. Mr. Russell, will you please keep your voice up so that 
everyone in the courtroom can hear you. 

Would you give us your full name and address? A. Clem 
Donald Russell, 217 Hannes Street, Silver Spring, Mary- 
land. 
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Q. And where are you employed, sir? A. The Evening 
Star. 

Q. And how long have you been employed there? A. 
A little over a year. 

Q. Are you a member of the Columbia Typographical 
Union? A. I am. 

Q. And how long have you been a member of that union? 
A. Since 1954. 

Q. Do you know the defendant in this case, Mr. 
173 Jesse B. Manbeck? A. I do. 

Q. And how long have you known him? A. Since 
about the same length of time. 

Q. And have you worked with him in union affairs? 
A. Thave. 

Q. In what capacity? A. Oh, on various committees and 
down at the union headquarters, on various committees 
and out on trips occasionally together. 

Q. What type of trips? A. Mostly on campaign trips, 
when he was campaigning for office. 

Q. In other words, you would accompany him on his 
campaign trips? A. Yes, I would. 

Q. Did there come a time when he spoke to you about 
the subject matter of this law suit? A. Yes. 

Q. Did he mention to you specifically the meeting of 
June 23, 1963, the union meeting? A. Yes. 

Q. What did he say to you at that time? A. We were 
up at his apartment. We were up to his ladyfriend’s apart- 

ment, and we left there and went over to his apart- 
174 ment to get some beer, and he asked me then if I 

had received the postcard that he said he had sent 
out to various members to get them to sign that they 
were at the union meeting and they did not hear him make 
the statement. 

Q. Did you get a posteard? A. I did. 

Q. What did the postcard look like? A. It was a white 
double-folding postcard, where you turn it over it has 
a return address. 
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Q. Whose return address was on there? A. Mr. Man- 
beck’s. 

Q. What else did Mr. Manbeck say to you after he had 
asked if you had gotten the card? A. He asked me had I 
signed, was I going to turn it in. I told him no, I could not 
sign. 

Q. Why was that? A. Because I was not at the meeting. 
I was in Arkansas on June 23rd. 

Q. What did Mr. Manbeck say to that? A. He asked me 
why couldn’t I go ahead and give him an affidavit to it, 
nobody would know the difference. 

Q. Did you see any written publication concerning this 
case? A. Yes, I have. 

Mr. Reback: I object, Your Honor. 
175 The Court: Suppose you come to the bench. 


(At the bench:) 


Mr. Reback: We are getting into the same matter that 
Your Honor has ruled on before, some publication that has 
been posted, I think, on a bulletin board, is that what you 
are going into? 

Mr. Clancy: Your Honor, the defendant recently posted 
a letter or had a letter posted that he wrote, that he signed, 
that talks about—well, to see just who is going to come 
down here and testify against the defendant, and some sort 
of thing, attempted intimidation. And I think this has 
a strong bearing on the eredibility of the defendant and 
other witnesses. And of course, this man saw the letter 
and read it. 

Mr. Reback: This is entirely irrelevant. It has nothing 
to do with the question of whether or not this man made 
that statement, and to bring in matters of politics, letters 
and notes, I thing is going far afield. 

The Court: It would seem to me that if this letter did 
embrace any matter which would show that the defendant 
was attempting to control the testimony of persons to be 
ealled in the case that that would have something to do 
with credibility. 
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Mr. Reback: Perhaps then Your Honor should review 
the letter before you rule. 
The Court: Do you have such a letter? 
176 Mr. Clancy: I have a copy of it. 
The Court: All right. Have you seen it, Mr. Re- 
back? 
Mr. Reback: No, sir; I have not. 
The Court: All right. You are certainly entitled to see 
it. 
(Thereupon, Mr. Clancy handed the Court a document 
which he obtained from counsel table. The document was 
also shown to Mr. Reback.) 


Mr. Reback: I am going to object to that. 

The Court: I permit it under the circumstances. I think 
it is a two-edged sword. 

Did you read it? 

Mr. Reback: Yes, Your Honor. 

Mr. Clancy: Thank you, Your Honor. 


(End of the Bench conference.) 


Mr. Clancy: I believe there was a question pending, Your 
Honor. 

The Court: I think you had asked him if there was 
posted on the bulletin board a letter from the President of 
the union, Mr. Manbeck. 

Mr. Clancy: That is correct, Your Honor. 


By Mr. Clancy : 


Q. Did you see that recent publication by Mr. Manbeck? 
A. I did. 

Q. Where was that posted? A. Posted on the 
177.‘ bulletin board of the Evening Star. 

Q. Do you have any position over at the Star in an 
official capacity, other than the fact that you are employed 
there? Do you have any union position? A. I have right 
now. 
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Q. What is that? A. I am First Vice Chairman of the 
night shift. 

Q. I see. What effect, if any, did this letter have on 
you with respect to your testimony here in court? A. It 
appeared to me to intimidate me. 

Mr. Reback: I object to that, Your Honord. The letter 
speaks for itself. 

The Court: I agree with you, sir. 

See if that is the letter to which he is referring, Mr. 
Clancy. 


By Mr. Clancy: 


Q. I now show you a letter. See if you can identify 
that, Mr. Russell. A. Yes, I can. 

Q. And what is that? 

The Court: Is that the letter to which you have just 
referred, sir? 

The Witness: Yes, sir. 


By Mr. Clancy: 


Q. Now, if you would read it— 
178 Mr. Clancy: Will the Court permit— 
The Court: Do you move that it be received? 
Mr. Clancy: Yes, I do,Your Honor. 
Mr. Reback: No objection, Your Honor. 
The Court: There being no objection, it may be re- 
ceived, so you may read it. 
The Deputy Clerk: Plaintiff’s Exhibit No. 1 in evidence. 
The Court: Yes, in evidence without objection. 


(Plaintiff’s Exhibit No. 1, a letter was received in evi- 
dence.) 


Mr. Clancy: Could I have the witness read the letter? 

The Court: I think you can read it, sir. 

Mr. Clancy: All right. Reading the second and third 
paragraphs— 

Mr. Reback: Your Honor. I think he will have to read the 
entire letter. 
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The Court: I think you should read the whole letter. 
There is no point in letting you read one part and Mr. 
Reback another part. I think it will be better if you read 
the whole letter. 

Mr. Clancy: I will read the whole letter, Your Honor. 

The Court: All right. 
179 Mr. Clancy: (Reading.) 


To Members of No. 101: On Monday, January 31, 1966, 
the suit for— 


Is it all right to read the whole letter, Your Honor? 

The Court: I understand that you desire that the whole 
letter be read. 

Mr. Reback: The entire letter, Your Honor. 

The Court: Very well. 

Mr. Clancy: (Reading.) 


On Monday, January 31, 1966, the suit for $150,000 
against the President of No. 101 by Attorney Gerald Os- 
trowski for allegedly slandering him while presiding at the 


June 23, 1963 union meeting will go to trial in Federal 
Court. Since Attorney Ostrowski is not a member of the 
ITU and was not present at the June 23, 1963 meeting of 
No. 101, it will be most interesting to note what members of 
our union will testify for Mr. Ostrowski about a closed 
union meeting in violation of their obligation as an ITU 
member. 

Article 12, Section 4, ITU Constitution states: It is the 
duty of each and every member to refrain from revealing 
any business or proceeding of the ITU or any subordinate 
union. More than a score of our members who were present 

at the June 23, 1963 union meeting have volunteered 
180 to testify that the President of No. 101 made no 

disparaging remarks about Mr. Ostrowski or any- 
body else during a debate over a $25 bill submitted by 
Mr. Ostrowski of which the union disapproved. It is also 
interesting to note that Attorney Ostrowski was paid a 
total of $1,104 by No. 101 for various legal services during 
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1963, both before and after June 23 1963. Our then News- 
paper Scale Committee did hire him for one month in 
1963, and Mr. Ostrowski was paid in full for those services 
after our union voted to discontinue his assignment. This 
entire case is based on allegations reported to Attorney 
Ostrowski by No. 101 members as to what was allegedly 
stated in the debate over a $25 bill submitted by Attorney 
Ostrowski for alleged legal aid given our then Commercial 
Seale Committee. This will be an open court trial and the 
first such of a president of No. 101, Mr. William Reback, an 
ITU member, is the attorney representing President Man- 
beck. 
Fraternally, Jesse B. Manbeck. 


Signed, Jesse B. Manbeck, President, No. 101. 
By Mr. Clancy: 


Q. Is that the letter you saw on the bulletin board? A. 
Yes. 

Q. Do you know Mr. Monty Morris? A. Yes, I do. 

181 Q. Have you had a conversation with him recently 

about this case? A. Only last night on the telephone. 

He didn’t call me specifically. I answered the phone when 

it rang. And he wanted a sub put on for today, and he 

stated then that, ‘‘Well,”’ he said, ‘‘I guess you are going 

down there tomorrow to testify against Mr. Manbeck; I’m 

going to testify for him. I see this is the second time now 

you have had an ITU eard, and after this trial is over 
you might have a chance to get your third—’”’ 

Mr. Reback: I object, Your Honor. 

The Court: What is your objection, sir? 

Mr. Reback: I think he is talking about Mr. Monty 
Morris told him on the telephone about something irrele- 
vant to this case. 

The Court: Suppose you come to the bench, Gentlemen. 


(At the bench:) 


Mr. Reback: Your Honor, he is now saying that Mr. 
Monty Morris threatened him and told him he may get a 


121 


card, and so forth, and so forth. It has no bearing on this 
ease at all. 

Mr. Clancy: Your Honor, Mr. Morris testified here to- 
day about the conversation, and he indicated that he said 
nothing more to Mr. Russell other than talking about get- 
ting a replacement for him. 

This, of course, goes not only to the credibility of 
182 one of the witnesses testifying for the defendant, but 
will again indicate the intimidation that has been per- 

sisted in. 

Mr. Reback: Now, if Mr. Morris testified that as to this 
witness—assuming that he did—I don’t see what it has to 
do with the defendant. 

Secondly, Your Honor, I believe that Mr. Morris testi- 
fied that he spoke about this case with him. I see that 
Your Honor is checking your notes now. 

The Court: (Perusing notes.) Mr. Morris said that he 
did speak to this gentleman about the fact that he was 
going to testify. 

Mr. Reback: Yes, Your Honor. That is the way I re- 
member it. 

The Court: And the defendant asked him to sign a card 
to that effect, I believe he said that. 

Mr. Clancy: That is correct. He did say that as far as 
Mr. Morris is concerned. 

The Court: What do you want to do? 

Mr. Clancy: First, Your Honor, he will show that the 
conversation was more than that with Mr. Morris, more than 
what he said today, because he actually in the conversation 
with Mr. Russell indicated the repercussions that would be 
taken against him for coming down here and testifying 
today. 

From that standpoint, that is material to what Mr. Mor- 

ris testified to and also will show intimidation. 
183 The Court: Well, I will hold against you because 
I don’t think that the defendant is responsible for 
what Mr. Morris may have said. 
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Now, as to the eredibility of Mr. Morris himself, you 
might ask him if he talked to him about signing a card. 
That is all that I have here. Do you recall that? 

Mr. Reback: Yes, Your Honor. 

Mr. Clancy: That is true. I asked Mr. Morris did he 
sign a card. 

Mr. Reback: And he said no. 

Mr. Clancy: That had nothing to do with his conver- 
tion with Mr. Russell. 

The Court: Stay away from that because you can’t 
ask him that unless you could show that Mr. Manbeck in- 
structed him to do so. 

Mr. Clancy: 1 sce that, Your Honor, but my point is, 
from another standpoint, that I did ask Mr. Morris was that 
all the conversation he had with Mr. Russell, and he said 
yes. But Mr. Russell will testify that it went further than 
that. 

I want to ask him for that purpose. 

The Court: I will deny that at this time. 

Mr. Clancy: Thank you, Your Honor. 


(End of the bench conference.) 


The Court: Do you want to withdraw the last question, 
Mr. Clancy? 
184 Mr. Claney: Yes, Your Honor. 
J have no further questions. 
The Court: Come to the bench, gentlemen. 


(At the bench:) 


The Court: First of all, I think, in the light of what 
did transpire, that I should say to the jury, if you would 
like me to, Mr. Reback, that the mere putting of a ques- 
tion does not constitute evidence ; it is the answer to the 
question, if that answer be permitted. 

Two, while there was no objection on your part to the 
reading of the letter—in fact, you asked for the reading in 
toto of the letter showing the $150,000 damages sought,— 
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do you want me to say to them that that is the ad damnum 
clause and has nothing to do with the case? 

Mr. Reback: Yes, Your Honor. 

Mr. Clancy: If Your Honor would also say that that is 
not a correct statement as to the amount of the ad damnum 
clause in the suit. 

The Court: I will say that, too; and even if it were, it 
would have no effect. 

Mr. Clancy: Thank you, Your Honor. 


(End of the bench conference.) 


The Court: Ladies and gentlemen, I want to say to you 
that if a question be put and there be no answer given, 
whether there be an objection or whether the witness can’t 

answer it, of course the question does not constitute 
185 evidence in the case. It is the response, if it be re- 
ceived, which does constitute evidence. 

Furthermore, you may recall that when this letter was 
read, there was a statement that this suit was for damages 
in the amount of $150,000. 

Counsel both agree that that is not the fact, it is not 
$150,000; but whether it be that or any other figure is none 
of your business. In other words, it is not evidence in 
the case, and it is none of your business. It is just what 
a lawyer would appraise his case to be worth. So you can 
ignore that. 

Mr. Reback: Thank you, Your Honor. 


Cross Examination 
By Mr. Reback: 


Q. Mr. Russell, you were a friend of Mr. Manbeck at 
some time, were you not? A. That’s right. 

Q. And there came a time that you were no longer 
friends with him, is that true? A. That’s right. 

Q. When did that occur? <A. That occurred because I 
wouldn’t go along with him— 
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Q. I didn’t ask you why, I asked you when. A. When? 

Q. Yes. A. Shortly after the last international 
186 election. 

Q. Now, did there come a time that you had been 
working at the Government Printing Office and an election 
was held, and you were elected and there was a challenge? 
A. That’s right. 

Q. And under union rules, was that challenge referred 
to Mr. Manbeck? A. It was. 

Q. Did Mr. Manbeck rule against you? A. He did. 

Q. Did he say that was an invalid election? A. He did. 

The Court: Excuse me. I did not hear that question. 


By Mr. Reback: 


Q. Did he rule that it was an invalid election? A. Yes. 

Q. And that upset you, didn’t it? A. No, because a new 
election was held. 

Q. And were you elected? A. I was. 

Q. Now, sir, when was that? A. That was in December. 


Q. When was the first election? A. It was in December. 
Q. Now, sir,— A. In fact, bulletins were printed 
187 in the January issue columns—he put in his column 
that I resigned from the Government Printing Office 
on January 11—I was Chairman—and he had appointed the 
Secretary as Chairman to take my place pending a new 
election. 
Q. Did you resign from the Government Printing Office? 
A. That’s right. 
Q. Are you a member of the Progressive Party, sir? A. 
No, sir. 
Q. Have you ever been? A. No. 
Q. How many trips did you take with Mr. Manbeck? 
A. Four or Five. 
Q. Four or five? A. I don’t recall. 
Q. When were they? A. They were—most of them were 
prior to the endorsement meeting and prior to the inter- 
national election. 
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Q. Where did you go? A. We went one time—we went 
down to Newport News and Norfolk. We went another 
time into Pennsylvania, up to Lebanon, another time to 
Philadelphia; and another time I took two weeks leave and 
went on a two-week campaign trip through the New Eng- 
land States. 

Q. Now, sir, let me ask you this: 
188 Do you know it to be a fact that it is the duty 
under the laws of the International Typographical 
Union that all meetings are privileged, and that no one 
shall communicate anything that goes on in that meeting? 

Mr. Clancy: I object, Your Honor. It is immaterial. 

The Court: I will let him answer. 

The Witness: I wasn’t at the meeting. 


By Mr. Reback: 


Q. I say, do you know it to be a fact that the rules and 
laws of the union say that you are not allowed to discuss 
what is discussed on the floor of the union meeting? A. 
I can’t answer that because I wasn’t at the meeting in 
question. 

Q. Sir, I asked you: Do the laws of the Typographical 
Union provide that anything that is said at the meeting of 
the union shall not be disclosed on the outside? Is that the 
law of the union? 

The Court: If you know, sir. 

The Witness: In substance, yes. 

Mr. Reback: I have no further questions, Your Honor. 

Mr. Clancy: I have no further questions. 


Harold Hughes, 


called as a rebuttal witness by the plaintiff, having been pre- 
viously sworn, resumed the witness stand and further tes- 
tified as follows: 

The Court: You have been previously sworn, sir. Have 
a seat. 

The Witness: Yes, sir. 
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Direct Examination 
By Mr. Clancy: 


Q. Mr. Hughes, did anyone speak to you about this case 
on behalf of the defendant prior to the time you came here 
to testify? A. Mr. Reback did. 

Q. When did that conversation take place? 

Mr. Reback: I will object to that, Your Honor. 

The Court: What is your objection? 

Mr. Reback: May we approach the bench? 

The Court: Yes. Certainly. 


(At the bench:) 


Mr. Reback: I think that this is a work product, Your 
Honor, and I don’t think it is subject to inquiry. 

The Court: I don’t think that it is a work product. There 
is no privilege between you and him. 


(End of the bench conference.) 
190 By Mr. Clancy: 


Q. All right. You had a conversation with Mr. Reback? 
A. Yes, it was Friday before the trial was originally set. 
He called me at my office and asked me if I was thinking 
about changing my testimony because of the other wit- 
nesses who, of course, didn’t agree with it. 

Q. In other words, he was there referring to the witnes- 
ses that were to testify for the defendant? <A. I took it 
that way, yes. 

Q. What effect, if any, did this conversation have on 
you? A. Well, after I thought it over, I thought I was 
being intimidated. I couldn’t imagine a lawyer asking me 
that question. 

Mr. Clancy: I have nothing further. 


Cross Examination 
By Mr. Reback: 


Q. Mr. Hughes, is it a fact that when I called you I 
asked you did you still feel the same way about the evi- 
dence as when you had taken the position? A. No. 

Q. Are you denying that? A. Yes. 

Q. Isn’t it a fact that I told you— 

The Court: Now, Mr. Reback, I hope that none of 
191 these jurors are deaf, and I’m not either. 
Mr. Reback: I apologize, Your Honor. 

The Court: Yes, sir. And don’t let’s have any more of 
it please. 

Mr. Witness, if you can’t hear in a normal tone, you 
may make that known, please. 

The Witness: Thank you, sir. 

The Court: Do you want to reframe your question, Mr. 
Reback? 

Mr. Reback: Yes, Your Honor. 


By Mr. Reback: 


Q. Is it a fact, Mr. Hughes, that I told you on the 
telephone that all you can do, like any other witness, is to 
come up here and tell the truth to the best of your ability? 
A. You didn’t say that to me. 

Q. Did I say anything like that, sir? A. No. 

Q. Did I mention the word ‘‘truth’”’ to you, Mr. Hughes? 
A. No. 

Q. I never did? A. Not to my memory in that conversa- 
tion. 

Q. You deny that I told you—and mentioned the word 
‘“truth’’—to come up and tell the truth? You deny that, 
sir? 

The Court: Now, Mr. Reback, you have two questions 
there. 
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192 By Mr. Reback: 


Q. Do you deny that I told you at that time something to 
the effect that all a person can be expected to do is to come 
up and tell the truth to the best of his ability? A. You 
didn’t say that to me. 

Q. And nothing like that? A. I won’t say nothing like 
that, but you didn’t talk about my coming here and telling 
the truth, no. 

Q. ‘‘You won’t say nothing like that.’’ 

What did I say like that, to that effect? 

The Court: If anything. 

Mr. Reback: If anything. 

The Court: You asked him what did he say? 

Mr. Reback: What I said to him, Your Honor. 

The Court: Do you recall what was said to you by Mr. 
Reback? 

The Witness: Yes, Your Honor. 

The Court: He asked you to state what it was. 

The Witness: Well, I have stated it. 

The Court: Have you anything to add to it? 

The Witness: No, sir. 


By Mr. Reback: 


Q. Now, sir, you just said a moment ago that it was not 
in those words I said to you. Can you tell us, to the best of 
your recollection, what words I used when I spoke to 
193 you about the truth? 
The Court: Did he speak to you about the truth? 
The Witness: I don’t remember him saying the truth. 
I will say he did not use the word setruth.”” 


By Mr. Reback: 


Q. Did you say a little while ago, “but not in those 
words’’? 

Didn’t you state a little while ago, ‘‘but not in those 
words’? when I asked you the question? A. ‘‘Not in those 
words?’’ 
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Q. Yes. A. I might have, I’d already told the Court 
just what you said to the best of my recollection, and 
you didn’t say anything about telling the truth. 

Q. I never even mentioned that word? A. No. 

Q. You know you are still under oath? A. Yes. 

The Court: Of course he does, and you know he is, too. 
Don’t ask such things. 

Mr. Reback: I apologize to the Court, Your Honor, and 
I have no further questions, 

The Court: Do you have anything further, Mr. Clancy? 

Mr. Clancy: I have no further questions. 


* * ” * * ” ° 


Charles E. Hutsler, 


called as a rebuttal witness by the plaintiff, being first 
sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Clancy: 


Q. Mr. Hutsler, if you would, please keep your voice up 
so that everyone can hear you. 

Would you please give us your name and address? A. 
Charles E. Hutsler, 4828 Eastern Avenue, Northeast, Wash- 
ington. 

Q. Where are you employed, Mr. Hutsler? A. I am 
Wage Administrator for the International Associaiton of 
Iron Workers here in Washington. 

Q. How long have you held that position? A. Almost 
ten years. 

Q. Do you know the plaintiff in this case, Mr. Gerald 
Ostrowski? <A. I do. 

Q. When did you first meet Mr. Ostrowski? A. Approx- 
imately ten years ago. 

Q. In what capacity was that, sir? A. When I came 

into my present position, I had occasion to confer 
195 with Mr. Ostrowski on problems in which we were 
mutually concerned. 


Q. Where was he working at that time? A. In the Labor 
Department. 

Q. All right. Did you have any dealings with him? A. 
Well, I would say I probably had contact with him two 
or three times a week, sometimes every day. 

Q. And was this in the capacity that he was acting as 
attorney? A. Yes. 

Q. Now, do you know other people who know Mr. Ostrow- 
ski’s reputation for truth and veracity? A. Oh, yes; many. 

Q. And what is that reputation? A. Very good. 

Mr. Clancy: I have nothing further. 

Mr. Reback: No questions, Your Honor. 


* . . * ” ° * ° 


The Court: Suppose you come to the bench. 
(At the bench :) 


The Court: Are these witnesses who were not available 
to you before?’ Why are they coming in at this time? 
Mr. Claney: Because the credibility of the plaintiff 
196 has been put into issue as to his reputation for 
truth and veracity. 

The Court: In what respect, sir? 

Mr. Claney: Well, for example, the conversation that he 
overheard. 

The Court: All right. How many of these witnesses do 
you have? 

Mr. Clancy: Two. 

Mr. Reback: Sir, I am seriously considering asking the 
Court to allow me to take the stand in rebuttal. 

The Court: Oh, I will let you take the stand. You know 
the ethies governing your taking the stand, and there is 
nobody else here to take your place. I think under the 
rule that you may forfeit your right to argue the case. 

Mr. Reback: I would prefer to testify and still argue the 
ease, Your Honor. 

The Court: I know, but I don’t think you can do both, 
Mr. Reback, unless you can show me some authority to the 
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contrary. I don’t think it is fair to be a witness and argue 
the case, too. 

Mr. Reback: When my reputation has been called into 
question, Your Honor, I think the Court should, in its 
diseretion, allow me to come up on that one point. 

The Court: I don’t know if the rules permit that. I 

will hear you on it if you have anything. 
197 Mr. Reback: I don’t, Your Honor. Do you deny 
me that? 

The Court: Let’s finish what we are doing now first. 

Mr. Reback: Yes, Your Honor, 


(End of the Bench Conference.) 


Alma G. Franklin, 


called as a rebuttal witness by the plaintiff, being first 
sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Clancy: 


Q. Mrs. Franklin, would you please keep your voice up 
so that the ladies and gentlemen of the jury and the Court 
ean hear what you have to say. 

Would you please give us your full name and address? 
A. Alma G. Franklin, 2705 13th Street, Northeast. 

Q. And are you presently employed? A. Yes, I am. 

Q. Where? A. The Department of Labor. 

Q. And how long have you been employed at the Depart- 
ment of Labor? A. I would say about 10 or 11 years. 

Q. Do you know the plaintiff in this case, Mr. Gerald 

Ostrowski? A. Yes, I do. 
198 Q. Do you know his family? A. I have met— 
The Court: I think we are concerned with him 
more than with his family. 
Mr. Clancy: All right, Your Honor. 
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By Mr. Clancy: 


Q. What was the occasion that you met Mr. Ostrowski or 
got to know him? A. Well, Mr. Ostrowski was my super- 
visor or my reviewing attorney, and I worked with him at 
the Department of Labor. 

Q. Did you know others who knew him? 

The Court: Excuse me, Mr. Clancy. Did you say that 
you worked with him? 

The Witness: I worked with him and for him, yes, at the 
Department of Labor. 

The Court: All right. 


By Mr. Clancy: 


Q. Did you know other people who knew Mr. Ostrowski’s 
reputation for truth and veracity? A. Yes, I do. 

Q. What was that reputation? A. Mr. Ostrowski has 
always been considered a very honest person, and it is 
my deepest opinion— 

The Court: Excuse me. I am not being rude to 
199 you, Madam, but you can only express the general 
opinion. 

His reputation for truth and veracity is good, bad or 
what? 

The Witness: His reputation for truth and veracity with 
other people that know him is definitely good. 

Mr. Clancy: I have nothing further. 

Mr. Reback: No questions, Your Honor. 


Lizzie Ingram Moody, 


called as a rebuttal witness by the plaintiff, being first 
sworn, was examined and testified as follows: 


Direct Examination 
By Mr. Clancy: 


Q. Please keep your voice up, Mrs. Moody, so that 
everyone in the courtroom can hear you. 
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Would you give us your full name and address, please? 
A. My name is Lizzie Ingram Moody, 3400 Minnesota Ave- 
nue, Southeast, Washington, D. C. 

The Court: Can you ladies and gentlemen hear her? 


(The jurors nodded affirmatively.) 
By Mr. Clancy: 


Q. Are you presently employed? A. Yes, sir. 
200 Q. Where is that? A. With the Labor Depart- 
ment. 

Q. In what capacity? A. I am a wage determination as- 
sistant. 

Q. Do you know the plaintiff in this case, Mr. Gerald 
Ostrowski? A. Yes, I do. 

Q. How long have you known him? A. I have been 
knowing him about nine years. 

Q. And did you work with him anywhere? A. Yes, I 
did. 

Q. Where was that? A. I worked with him at the Labor 
Department, 14th and Constitution Avenue. 

Q. For how long a period of time? A. Oh, Approxi- 
mately, I think, about three to four years. 

Q. Do you know other people who know Mr. Ostrowski’s 
reputation for truth and veracity? A. I don’t know any- 
body that could say anything real bad about him. 

The Court: No, Madam. Excuse me. The question is: 

Do you know other people who know the plaintiff in this 
case, Mr. Ostrowski? 

The Witness: Oh, yes, I do. 
201 The Court: And do you know those people? 
The Witness: Yes, I do. 

The Court: Do you know what his reputation is for 
truth and veracity? 

The Witness: He is a very honest man. 

The Court: Is his reputation good or bad? 

The Witness: It’s good. 

Mr. Clancy: I have nothing further, Your Honor. 


Mr. Reback: No questions, Your Honor. 
The Court: All right. You may step down. 


(The witness was excused.) 


The Court: Are you resting, sir? 
Mr. Clancy: We are resting, Your Honor. 
The Court: Come to the bench again, please. 


(At the bench:) 


The Court: Mr. Reback, will you tell me what you would 
say if you were permitted to take the stand, sir? 

Mr. Reback: I would testify, Your Honor, that I called 
Mr. Harold Hughes and told him that, number one he 
was free to diseuss anything with anybody as he was not 
a party to this suit. 

I then asked him if he still felt that Mr. Manbeck had 
stated that Mr. Ostrowski was a shyster at that mecting, 
and he said yes, he so still thought he did. And I said to 

him, “Well, Harold, he happens to be a friend of 
202 mine, but that’s all anybody can do is to tell the 

truth if you feel that way, and you will have to do 
that.’? He said, ‘*You’re right.” 

The Court: Is that what you wanted to testify? 

Mr. Reback: That’s all. 

The Court: I had better permit him to testify. 

Mr. Clancy: Yes, sir. 

The Court: We are going to stay within those limits. 
We are not going to go off on a lot of tangents. 

Mr. Reback: No, Your Honor. 

The Court: I am going to accord you the right to take 
the stand. 

Mr. Reback: Yes, thank you. 

Mr. Claney: Will I be permitted to examine him? 

The Court: Yes. 


(End of the bench conference.) 
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Mr. Reback: At this time, Your Honor, I would like to 
testify in behalf of the defense. 
The Court: You may take the stand. 


. * . * * * 


William Reback, 


being first sworn, testified as follows: 

The Witnses: Approximately a week and a half ago, 
Your Honor, I called Mr. Harold Hughes, whom I have 
known for years, at the Columbia Typographical Union 
No. 101 Headquarters. 

At that time I asked him if he still felt that he 

203. had heard Mr. Manbeck call Mr. Ostrowski a shyster 

on June 23, 1963, the same as he did when we took 

his deposition. He replied that he did. I said, ‘‘Nothing 

has happened to refresh your recollection on that score?’’ 
And he said, ‘‘No, it hasn’t.’’ 

I then said to him, ‘‘Well, Harold, the only thing a per- 
son ean do is to come to court and tell the truth, and I 
appreciate your talking to me.”’ 

I had also advised him, Your Honor, before the conver- 
sation started, that he was merely a witness and not a 
party and that anybody was free to discuss this matter 
with him, and he said he understood that. 

And that was the extent of our conversation, except, 
Your Honor, I do believe that I said to him, ‘‘My regards 
to his son.’? I asked him something about his family, and 
that was the extent of the conversation that I had with 
Mr. Hughes. 

Mr. Clancy: I have no questions. 

The Court: All right. You may step down, sir. 

The Witness: Thank you, Your Honor. 

The Court: I understand that both sides have rested. 

Mr. Claney: Yes, Your Honor. 

Mr. Reback: Yes, Your Honor. 


The Court: I think I will excuse you temporarily, Ladies 
and Gentlemen. 
The same admonition, please. 


(Thereupon, at 2:26 p.m., the jury left the courtroom.) 


204 The Court: Have you gentlemen seen the prayers 
of the other side. 
Mr. Reback: Yes, sir. 
Mr. Claney: Yes, sir. 
The Court: When you are ready, you may come to the 
bench. 


(At the bench:) 


he Court: I happen to have Mr. Reback’s prayers here. 

1 will give number one in substance. 

You gentlemen have the written prayers before you? 

Mr. Reback: Yes, sir. 

Mr. Claney: Yes, sir. 

The Court: I will give the substance of number two. 

I will deny number three as written, but I suggest that 
you listen to the charge. This is the one dealing with 
“‘termed privilege.”’ 

Mr, Claney: And ‘‘truth’’, I believe, Your Honor. He 
also refers to ‘‘true,’’ too. (Indicating.) 

The Court: Iam going to deny it as written. 

Mr. Clancy: Thank you, Your Honor. 

The Court: I suggest that you see the charge, of course. 

I won't use the exact language of number four, but I will 

give the substance of it. 
205 I certainly will give that the burden is on the 
plaintiff, if that is what you mean. I will give that. 

Mr. Reback; Will Your Honor read the Webster Dic- 
tionary definition of the word ‘‘shyster’’ to the jury, as 
well as the word ‘“‘pettifoggery’’ which appears in that 
definition? 

The Court: I won’t give the dictionary definition. The 
test in this case is not what the dictionary says but what 
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is understood by the ordinary person, sir. I think that I 
will stay away from the dictionary defintion. I think that 
may be encroaching upon the prerogative of the jury. 

Mr. Reback: Will Your Honor give an instruction as 
to a witness who has been previously convicted of a felony? 

The Court: I certainly will, yes, sir. I will put that 
down to make sure. 

Mr. Reback: I would like to object, Your Honor, for 
the record to plaintiff’s number one. 

The Court: Is that all you have to say with reference 
to your prayers, Mr. Reback? 

Mr. Reback: Yes, sir. 

The Court: I am adding to that: As to the criminal 
record of one of the witnesses for the plaintiff. 

Mr. Reback: Yes, sir. 

The Court: All right, sir. 

Mr. Reback: I am objecting to plaintiff’s number 
206 one. Has Your Honor seen them? 
The Court: Yes, sir, I have seen them. 

Mr. Reback: I don’t think we have anything to that effect 
in the District of Columbia. 

The Court: What is that? 

Mr. Reback: That calling an attorney a shyster is slan- 
derous per se. 

Now, if there are any cases on that, I have failed to 
find them. 

The Court: I don’t know that you have to have a defi- 
nition of shyster, Mr. Reback. I think it is whether this 
word means to the ordinary juror that this man is not 
fit to practice his profession, that of a lawyer. 

Mr. Reback: Isn’t it also, Your Honor, that we have got 
to consider it from the point of view of the man who said 
it? Let’s assume, arguendo, that Mr. Manbeck had said 
this: What did he mean? 

The Court: I assume that is what you are going to 
argue. I certainly will agree that if it were said in jest or 
something of that sort—I am not being facetious—the law 
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if it be done other than for the purpose of slander, if that 
is what you mean. 

Mr. Reback: I mean, Your Honor, let’s assume that he 
did say this, and the word ‘‘shyster’’ means a pettifogging 

lawyer. 
207 ‘“‘Pettifogging’”’ is defined as being engaged in 
petti practice. 

Now, if Mr. Manbeck meant at that time that Mr. Os- 
trowski was engaged in petty law practice, I think that this 
would not be slander per se. 

The Court: Have you any case which says that? 

Mr. Reback: No, I don’t, but I don’t think that there 
is a ease in the District which says that calling a lawyer 
a shyster is slanderous per se. 

Mr. Clancy: May I be heard, Your Honor? 

The Court: Yes. 

Mr. Clancy: It is my understanding that whether some- 
thing is said is slanderous per se or otherwise is 2 ques- 
tion of law to be determined by the Court, so in this in- 
stance it would be up to the jury whether, in fact, this state- 
ment was made: and if they find it was made, they are in- 
structed it was slanderous per se, as a matter of law. 

This is a standard jury instruction, and I would re- 
quest that this instruction, as well as the ones that I have 
submitted, be given to the jury. 

There are no cases in the District of Columbia, but I 
have cases holding that a person calling a lawyer a shyster 
is slanderous per se, because it tends to defame him in his 
profession. The cases are replete with that, anything which 

falls within that category is slanderous per se, and 
208 no other slander need be shown. It is up to the jury 

to determine whether there has been harm to the 
reputation of the individual. There is a standard jury in- 
struction which I will ask the Court to give, which says that 
the burden is not on the plaintiff to prove that what was 
said was true, that is a defense to be raised by the 
defendant. 
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Your Honor correctly pointed out that they never raised 
the defense of truth, and the whole point is, Your Honor, 
that if the jury finds that this was said by the defendant, 
then this is slander per se because it falls into one of the 
common categories of defaming a person or holding him up 
to ill repute in his trade or profession. The cases so hold 
that calling a lawyer a shyster is slanderous per se. 

The Court: All right. I will give an instruction on that 
which may enlarge upon what you have. And if you want 
to say something thereafter, you may certainly come to the 
bench. 

Mr. Reback: I will object for the record, Your Honor. 

The Court: Certainly. You do it now? 

Mr. Reback: Yes. 

The Court: If you have anything afterwards to add, you 
may, both of you gentlemen. 

Mr. Reback: Yes, Your Honor. 

The Court: I will give the substance of number one. 

209 Mr. Reback: Now, Your Honor, may I ask Mr. 

Claney, for the record, whether he is ready to stipu- 

late or would want to stipulate that the other eleven wit- 

nesses which were here today and were ready to be called 

would have testified in substance to the same thing that the 
first fourteen did? 

The Court: I think that the record reflects that he 
wouldn’t. 

Mr. Claney: Would not. 

The Court: I must say that you very effectively put 
before the jury the fact that there were other witnesses 
here because, in open court, you advised that there were 
other witnesses to be excused; but I took the responsibility 
for that, because you had told me that they were merely 
cumulative, so I thought you had a reason for it, sir. 

Mr. Reback: Yes, sir. 

The Court: As to the instruction on punitive damages, I 
see nothing in here other than the standard instruction. 
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Mr. Claney: Numbers two and three are taken from the 
standard jury instructions, and J had others that are 
standard that I didn’t write out. 

The Court: I will give the substance of those. 

Mr, Clancy: Namely, number twenty-one, which pertains 
to eredibility, the standard jury instruction. 

The Court: I will give the instruction on credibility, of 

course. 
210 I will give the instruction on burden of proof, all 
of it. 

Mr. Clancy: Number twenty-two, which refers to the 
number of witnesses who testified. 

The Court: Yes. 

Mr. Clancy: Number twenty-three, one witness against 
a number, which is in essence the same thing. 

The Court: The same thing as number twenty-two. I 
will read numbers twenty-two and twenty-three. 

Mr. Clancy: And number 182. 

The Court: Number 182, sir? 

Mr. Clancy: That good reputation is a presumption as to 
the plaintiff. 

Of course, these are in this category of libel. 

The Court: That is a routine instruction, sir. 

Mr. Claney: Thank you, Your Honor. 

The Court: Gentlemen, how long do you desire for your 
arguments? 

Mr. Reback: How long will you be, Mr. Claney? 

Mr, Clancy: I will take probably 15 minutes to 20 minutes 
to open, Your Honor. 

The Court: 15 to 20, did you say? 

Mr. Clancy: Yes, sir. 

The Court; Would you like to have the Clerk advise you 

at anytime? 
211 Mr. Clancy: I don’t think so. 
The Court: How much time do you want, Mr. 
Reback? 
Mr. Reback: A half hour or 25 minutes. 
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The Court: Let me say this: I will not cut either of you 
off unless you start repeating. 

Would you gentlemen like a few minutes to get your- 
selves together? 

Mr. Clancy: Yes, I would like to read what instructions 
will be given so that I can frame my argument in that 
regard. 

The Court: All right. 


” ” * * ” * * * * 


Mr. Clancy: Excuse me, Your Honor, but is it your in- 
tention to have us argue and then instruct the jury? 

The Court: I don’t think I will instruct the jury to- 
night beeause it is going to be after four o’clock by the 
time we get through. 

Mr. Clancy: Well, as a tactical matter, I would like to re- 

quest that we be allowed to argue just before the in- 
212 structions are given. 

The Court: We would waste an hour and ten 
minutes if we did that, and I don’t think we can afford that, 
sir. 

I think we will let both sides complete their case, and 
then I will charge the first thing in the morning, sir. 

Mr. Clancy: Thank you, sir. 


* ” * * * * * * * 


The Court: I think, for the sake of simplicity, where 
there has been the reading of a deposition of A or B of 
the plaintiff’s or the defendant’s depositions, that each of 
you move that those parts be made a part of this record. 

Mr. Clancy: Yes, Your Honor. 

Mr. Reback: Yes, Your Honor. 


(End of the bench conference.) 

The Court: You may proceed when you are ready, Mr. 
Clancy. 

Mr. Claney: Thank you, Your Honor. 


” * * * * * 
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11 Mr. Clancy: May it please the Court. Ladies and 
gentlemen of the jury, the trial as far as the taking 
of evidence, the production of testimony, has now ended. 
At this posture of the case, the attorneys for both sides 
will get an opportunity to speak to you, to make what 
is called their closing arguments. I will speak to you for 
a few moments, and then Mr. Reback will have an oppor- 
tunity to speak to you on behalf of his client, Mr. Manbeck. 
Then, again, I will have an opportunity to rebut what Mr. 
Reback has to say to you. 

At the outset of this case we described to you what 
the nature of this action was, namely, that this was a 
ease of slander. 

Now, litigation in itself is not a very pleasant task. 
But a suit of this nature has some inherent distaste due 
to the fact that there are often personalities and conflicts 
of that nature involved. 

I tould you to pay close attention—which you have done 
—to the witnesses that have testified here the past two 

days, because, as is readily apparent to you, on the 
12 one side there are witnesses who say that what 

was said about Mr. Ostrowski was in fact said by 
the defendant; and of course there are witnesses who 
testified that it was not said. So, therefore, it is up ta 
you, ladies and gentlemen of the jury, in applying your 
good common sense and the reasoning powers that you 
utilize in your every-day affairs to determine which side 
is telling the truth in this matter or is not mistaken as 
to what transpired. 

Now this is not necessarily an easy task. The issue 
in this case, as Mr. Reback pointed out to you in his open- 
ing statement,—if you will recall, he said that the issue 
in this case is very narrow: Did Mr. Manbeck call Mr. 
Ostrowski a shyster? 

The Court will instruct you just what implications are 
to be gathered from the fact that Mr. Manbeck did call 
Mr. Ostrowski a shyster. It is for you, the jury, to deter- 
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mine if, in fact, he did call Mr. Ostrowski a shyster. If 
he did—if you determine that he did, listen to the Court’s 
instructions, and you will, as I say, understand exactly what 
implications are to be appended to the fact if the defendant 
did say this about the plaintiff. 
We naturally contend that the defendant Manbeck, the 
president of this local union, and off and on has 
13 been since 1942, did call Mr. Ostrowski a shyster. 
We produced competent testimony that this, in fact, 
was said by the president of this union at this meeting} 
which, by the defendant’s own words, encompassed as many 
as four hundred men, and who also readily admitted that 
a microphone or loud-speaker system was used at that 
time. 

Now, you will also recall that there were not only pos- 
sibly four hundred members—a minimum of two hundred, 
according to the defendant’s own testimony—but thirty- 
eight hundred members in this particular union here in 
the Washington area. Quite a few people. 

You also heard testimony about the amount of money 
that Mr. Manbeck earns, the amount of money he has 
on deposit with the profit-sharing plan at The Washington 
Post. 

We are not dealing here with an impecunious defendant, 
ladies and gentlemen. We are dealing with—and you 
heard his own testimony—this is a man who travels in 
high circles, a man who speaks to many people, a man 
whose words carry great weight. 

Now as to the testimony produced as to whether this, 
in fact, was said, you must not only consider the testimony 
of these people themselves, but you must also take into 

consideration all the surrounding circumstances, and 
14 apply that to determine whether this was or was 
not said. 

Now, as I say, we had witnesses here who fortunately we 
were able to have under subpoena to come here and testify 
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that they did hear Mr. Manbeck say that Mr. Ostrowski 
was a shyster. 

As I pointed out to you in our opening statement, this 
is the most despicable, the most revolting thing you can 
say about an attorney. 

I know that in your own dealings, watching TV or any- 
thing else—reading newspapers, going to movies—when- 
ever you’ve heard someone speak about an attorney in 
a disparaging way, they always said that he was a shyster. 
Every one knew immediately what that meant, that he 
was the lowest of the low in his profession. 

Now, ladies and gentlemen, you will recall that the de- 
fendant produced some witnesses who got on the stand 
and of course indicated that they did not hear Mr. Manbeck 
eall (sic) Mr. Ostrowski an attorney. 

If you will scrutinize their testimony very carefully, 
you will recall that the precise question asked of these 
individuals was whether you heard Mr. Manbeck call Mr. 
Ostrowski a shyster at a time a $25.00 bill was being 

discussed. And each one of them said no. 
15 Ladies and gentlemen of the jury you will recall 

that it was on cross-examination—and I believe on 
our direct examination of a witness, Mr. Lins, who testi- 
fied—Mr. Manbeck corroborated this—that there was an 
$18.00 voucher under discussion which had been submitted 
by Mr. Isemann which also brought about this discussion 
about Mr. Ostrowski. 

And Mr. Paige Dozier who testified for the plaintiff, who 
was chairman of that negotiating committee, he testified 
(sie) that he didn’t hear Mr. Manbeck eall Mr. Ostrowski a 
lawyer. He was at that meeting, but he didn’t happen 
to be in the room at that time. 

You didn’t hear and I know I didn’t hear Mr. Reback 
or these witnesses testify that they were in the room the 
whole time this meeting went on. 

You will recall that their testimony was very precise. 
They didn’t hear Mr. Manbeck call Mr. Ostrowski a shyster 
at the time the $25.00 bill was under consideration. 
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Ladies and gentlemen of the jury, that’s not when it 
was said. It was said when Mr. Isemann’s bill was being 
considered, the voucher for $18.00. 

So you can, as I say, look at all the circumstances of the 

testimony and consider just who was being honest. 
16 I have no doubt that these men who testified were 

being honest and truthful. They didn’t hear Mr. 
Manbeck say that at that time. He probably didn’t. It 
was Mr. Lins who testified that it was said at the time 
this voucher was being considered. And, Ladies and 
gentlemen of the jury, that’s when it was said. And it 
was said over a loud-speaker system, and it was said by 
the defendant who obviously had a great wrath for this 
plaintiff, the man that he felt sorry for, the man that 
he was trying to help. All of a sudden he had this wrath 
against Mr. Ostrowski, which, as I pointed out to you in 
our opening statement, that we would show that he con- 
cocted a devious and calculated scheme to discredit him. 

You heard the testimony of Mr. Paige Dozier who testi- 
fied that at this meeting with the newspaper publishers— 
Mr. Ostrowski, a very big case for him, trying to get 
started—here he was exposed not only to the labor people 
but he was exposed to the men on the other side of the 
table, the newspaper publishers. At that time Mr. Man- 
beck berated Mr. Ostrowski, told him to keep quiet, told 
Paige Dozier, ‘‘Go ahead and take over.’’ So I think 
you can see the malice and the ill will that Mr. Manbeck 
had for Mr. Ostrowski at that time. This was even prior 

to June 23rd of 1963, Mr. Dozier testified. 
17 So the Court will instruct you that if you find that 
Mr. Manbeck did say this about Mr. Ostrowski that 
you not only of course are entitled to award him com- 
pensatory damages for what’s happened to him since this 
statement was made, but you also may award the plaintiff 
punitive damages. 

The Court will be precise with you in instructing you 
just what constitutes facts sufficient to award punitive 
damages. 


146 


But, believe me, ladies and gentlemen, the facts are pres- 
ent to merit the granting of this instruction, and I can 
only point out to you that you are the judges of the facts, 
of the testimony, that has transpired here in the past 
two days. What I say to you or what Mr. Reback says 
is not evidence. The evidence came from that witness chair 
and from the several documents that were introduced here 
at the trial. 

It is for you ladies and gentlemen to determine from 
the testimony you have heard the issues in this case. 

But bear in mind, for example, the testimony of Paige 
Dozier and the testimony of Mr. Ostrowski himself, whose 
ability and reputation for truth and veracity was snbstan- 
tiated and wasn’t challenged, who testified that Mr. Man- 
beck called him on the telephone, used some profanity, 

told him, ‘If you ever say I called you, I'll call you 

18 a liar,’’ and that type of thing. 
This was corroborated by Mr. Dozier who said 
that he berated Mr. Ostrowski in front of all these people. 

All of this, as I say, unfortunately culminated in a sue- 
cessful attempt by Mr. Manbeck to discredit Mr. Ostrow- 
ski. As I pointed out before, unfortunately he has 
succeeded. 

Ladies and gentlemen of the jury, I am not going to try 
to recapitulate for you the amount of damage that has 
been caused to Mr. Ostrowski. 

The Court will instruct you appropriately enough as 
to damage to reputation; the fact that it may have caused 
him mental anguish. I don’t think that there can be any 
doubt about that. 

Words escape me now to try and describe for you ex- 
actly what Mr. Ostrowski has been through since June 
of 1963. I think his graphic testimony on the stand well 
illustrates just what has happened. 

Here it is almost three years—two and a half years— 
since this occurrence. And yet still it has this untold 
effect upon him, to the point where he has suffered untold 
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mental anguish. Here’s a man trying to get out and start 
up a private practice. And you’ve heard the testimony 
as to what happened to his reputation after this. 
19 Not only from the lips of Mr. Ostrowski who’s in 
the best position to know—he knows how other 
people treat him and how they treated him before. 

Ladies and gentlemen of the jury, this man, the de- 
fendant, has done irreparable harm to the plaintiff. 

Now it’s very possible that no amount of money will 
ever restore Mr. Ostrowski’s reputation, but the point is 
that he is entitled to be compensated for the tremendous 
harm that has been done to him. 

A lawyer spends a great deal of time in school preparing 
himself to practice. Of course, as you know, he has to 
take a bar exam in order to be admitted. These people are 
men of good character. That’s a presumption in this case, 
the fact that Mr. Ostrowski had a good reputation at the 
time this was said. 

Not only that, ladies and gentlemen, but the only tools 
an attorney has, his tools of trade are his time and his 
reputation. That’s all he has. 

And, ladies and gentlemen, Mr. Ostrowski has nothing 
but time nowadays. His reputation, as you heard from 
the witness stand, is not the same as it was before. 

I say to you ladies and gentlemen that after you consider 

all the evidence in this case, consider the testimony 
20 adduced at the trial from the witness stand, you 

can only come to the conclusion that Mr. Manbeck 
—I think from his very demeanor here at counsel table, 
you can see that he’s a man who knows that he has 
done wrong. He is the man who said this on June 23, 
1963, and obviously it has had a terrible effect on the 
plaintiff. And you heard the testimony that he has lost 
his reputation because of it. 

Ladies and gentlemen of the jury, on behalf of Mr. 
Ostrowski, I want to thank you for paying such close 
attention to the evidence that has been adduced here at 
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the trial. And after considering all of that evidence, we 
ask that you not only return a verdict in a compensatory 
amount for Mr. Ostrowski, but that you also punish the 
defendant for going around saying things like that. Let it 
be a lesson to the world that people like this, presidents 
of unions who try to intimidate witnesses as you also 
had demonstrated here, cannot go around doing this. Put 
them in their place. 

You can award punitive damages. You consider all the 
evidence and what happened in the calculated scheme of 
the defendant, and I think you will find, as I say, that 
unfortunately he succeeded. 

After you have considered all the evidence, ladies and 

gentlemen, I think that you will find that you should 
21 return a verdict for the plaintiff, not only for com- 

pensatory but for punitive damages against the 
defendant. 

Thank you very much. 


° * * * * e * * . * 


Mr. Clancy: May it please the Court. Ladies and gentle- 
men of the jury, I reiterate and agree with a portion of 
what Mr. Reback has said to you. And that is with re- 
spect to giving both sides of this case a fair hearing and 
a fair trial. I know that you will do that as you have 
done so far by being so attentive. 

However, there are quite a few things that I take issue 
with in what Mr. Reback had to say. 

First of all, he talks about the fact that Mr. Lins’ 
testimony and Mr. Hughes’ and Mr. Woods’ testimony— 
about what was being considered at the time this statement 
was made varies. 

First of all, you can appreciate as far as these people 
are concerned, they are laymen. These witnesses aren’t 
coached to the point where they are going to agree in 
every minute detail with respect to their testimony. 

If you will recall, Mr. Lins was the seeretary-treasurer 
of the union at that time and was actually taking the 
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22 minutes of the meeting. So it stands to reason that 

he would know what was being considered at the 
time he heard this. And of course there were a multitude 
of bills considered—and vouchers—during this meeting, 
an inauguration meeting. 

You heard Mr. Dozier who was at this meeting; con- 
trary to what Mr. Reback said, Mr. Dozier was at that 
meeting. You will recall that he said he had many duties. 
He was in and out. And that’s the reason he didn’t hear 
anything said by Mr. Manbeck about Mr. Ostrowski. He 
was at that meeting. 

But the point is, ladies and gentlemen, Mr. Lins’ recol- 
lection after all this period of time, I’m sure, is better 
than the other witnesses who testified, of course, that 
they heard this, but Mr. Lins was able to say what precise 
time it was. 

Now, in connection with that, Mr. Reback says that we 
are supposed to cross-examine these witnesses and do this 
and do that. 

Ladies and gentlemen, what were the opening words of 
Mr. Reback’s closing statement? That the person carry- 
ing the burden, the person trying to present an issue had 
the burden of proving it. They had the burden of proving 
—or showing—it wasn’t said. I wasn’t going to do their 
work for them. 

And these witnesses got on the stand and said that 

23 at that particular time they didn’t hear Mr. Man- 
beck say it. Well, if he did say it or didn’t say it 

at another time, that’s up to them to prove. We don’t 
have to. We had already put our case on. We had put 
our witnesses on who said that they heard Manbeck call 
Mr. Ostrowski a shyster. It was then up to the defendant 
to put on testimony to the contrary. It was not up to us. 

They failed in that burden, ladies and gentlemen, be- 
cause each of those witnesses said at the time this bill 
was being considered they didn’t hear Mr. Manbeck say 
that. 
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But, ladies and gentlemen, if the testimony was that 
it was said at the time this voucher was under considera- 
tion, did you hear Mr. Reback ask any of these witnesses, 
“Did you hear Mr. Manbeck say that at the time when 
the voucher was being considered?’’ No, he didn’t ask 
them that, ladies and gentlemen. 

Therefore, I say that he has failed in proving the fact 
that Mr. Manbeck didn’t say it. There’s no question, 
ladies and gentlemen, that he said it. All the attendant 
circumstances connected with this case prove and show that 
he did say it about Mr. Ostrowski. 

Now, he also, of course, is throwing in this stuff about 

polities. Well, polities go only so deep. In some 
24 situations they go pretty deep. But every one of 

the witnesses who testified for the plaintiff where 
this issue was raised, none of these people are running 
against Manbeck now, or none of these people have any 
problem with him. They all testified that, though polit- 
ically they may disagree, they were under oath, were telling 
the truth, and they weren’t telling what they did by virtue 
of the fact that they may disagree with him politically. 
These men came and took an oath, said that they would 
tell the truth, and they did. They didn’t say because they 
happened to disagree with him politically. In fact, on 
cross-examination, they said politically they would like to 
see him lose the case. 

That has nothing to do, ladies and gentlemen, with the 
real issues in the case. Don’t let the defendant try to 
becloud the issues in this case by raising that. 

The sole issue is whether he said it or not. Not whether 
these people disagree with him politically or not. 

Now as far as Mrs. Green is concerned, it would have 
been very simple, of course,—it’s a matter of Mr. Ostrow- 
ski’s recollection as to when he saw Mr. Nolan. But Mrs. 
Green didn’t have any records—it would have been very 
simple to have the hospital records here. In response 

to the Judge’s questions, Mrs. Green said she didn’t 
25 have her checks down here which she said she 
utilized to refresh her recollection, as to when he 
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was in the hospital. She did admit that he was at home 
at the time this happened. And who’s to say that a person 
being in a hospital—if he had been in a hospital—wouldn’t 
be glad to get back out with his friends, back down at 
union hall. And this is where Mr. Ostrowski saw him—who 
had been a client of his. There could be no mistake about 
him having seen him. And it was then he heard about 
what happened at this June 23rd meeting. 

Now, Mr. Reback is correct when he says he is mistaken 
about the amount sued for. He is mistaken, ladies and 
gentlemen. 

Further, in response to Mr. Reback’s argument about 
the amount of money paid Mr. Ostrowski, as pointed out 
to you on redirect examination of Mr. Ostrowski, all of 
this money was paid to him for work he had started to 
do before June 23rd. In other words, it’s not a situation 
where the union said, ‘‘ Well, we’re just not going to pay 
him at all for his work prior to June 23rd.’’ They went 
ahead and paid him, as the union should. He had done 
the work. But then it’s another thing as to what other 
work he got from the union. 

It seems strange that Mr. Reback would stand up here, 

after Mr. Manbeck himself said he didn’t hear—and 
26 some of their witnesses said they didn’t hear Mr. 

Manbeck call Mr. Ostrowski a shyster—and yet he 
stands up here and says that Mr. Mallory McGuire is the 
one who said it. I don’t understand, ladies and gentlemen, 
how you can carry water on both shoulders. The point is 
that that’s what has been attempted by the defendant 
throughout. 

There’s no question, ladies and gentlemen, factually, 
from the evidence presented that the defendant did say 
this about Mr. Ostrowski. 

And, as I pointed out to you before, as described to you 
as only Mr. Ostrowski can—and even then he had great 
difficulty—his reputation has been harmed considerably. 

And the Court will instruct you that the plaintiff doesn’t 
have to show that he had any pecuniary loss because of 


what was said. There’s a presumption as to his reputa- 
tion. And when the slander is such that it’s slanderous 
per se, that is, slander as a matter of law, then the law 
presumes that there’s been damage to the plaintiff. 

Ladies and gentlemen of the jury, that presumption has 
been substantiated by the testimony presented today and 
yesterday. 

I can only ask you once more, after considering all the 

evidence, that you retur na verdict for the plaintiff 
27 in an amount sufficient to compensate him, if at all 

possible—after all, stop and ask ourselves: What 
would you sell your reputation for? But award Mr. 
Ostrowski an amount of money sufficient to compensate 
him for his mental anguish, sleepless nights, for the great 
harm that he has sustained. 

As Mr. Reback points out, a man of such high position, 
on all these committees, it’s just because of that, ladies 
and gentlemen, that punitive damages should be awarded 
so as to be a lesson to everyone not to let people in this 
position, pompous as they may be, be going around saying 


these things about people and also trying to intimidate 
witnesses and everything else connected with it. 
Ladies and gentlemen of the jury, thank you. 


. * . * * e * * e e 


215 The Court: Mr. Reback, you came to chambers, 

and I told you, of course, that I couldn’t speak to 
one counsel without the other present. You said that 
you wanted to make a statement, sir? 

Mr. Reback: Yes, sir. May it please the Court: At 
this time I would like to move this Court to allow the 
defendant to move for a directed verdict on the grounds 
that, if allowed to make such a motion, the defendant will 
show that there is no longer any evidence in this case to 
support a verdict for the plaintiff, in that the plaintiff has 
conceded that this statement was not made at the time 
that his witnesses say that it was made and that he is 
now trying to adopt evidence which was brought in for 
impeachment purposes only to support his case. 
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The witness who mentioned the voucher motion and con- 
versation and discussion stated on the stand that it was 
not done during a $25.00 bill discussion, and the voucher 
only came in in an effort to impeach him by a prior state- 
ment. 

Now that evidence is not before the jury that there 
was any discussion or that the statement was made at the 
time of the voucher discussion. The evidence that he 
presented was that it was made at the discussion of the 

$25.00 bill. 
216 Therefore, having conceded that it was not made 
at that time, the plaintiff has no evidence at all 
before this jury—properly before this jury—upon which 
to base a verdict and a decision that this statement was 
made at the time of a voucher discussion. 

I would proffer that if I were allowed to make the motion, 
Your Honor. 

The Court: I think that you are well advised when you 
say ‘‘if,’? because this case has reached the point where 
there has been summation by both sides. If you have 
something of the character to which you refer, if it be 
valid, it could have been made at a time other than this. 
It would certainly not be appropriate to deal with it at 
this time. 

Mr. Reback: The only reason we brought it up at this 
time, we did not know that plaintiff was not willing to 
concede— 

The Court: I do not understand what you are saying 
at all. You were here throughout the trial. You heard 
the argument. You made a protracted argument yourself. 
You heard his rebuttal argument. The case was concluded 
last evening, waiting for this morning for the charge. 

Mr. Reback: Thank you, Your Honor. 

The Court: Do you want to say anything, Mr. 
217. Clancy? I don’t want to cut you off. 

Mr. Clancy: For the record, Your Honor, I would, 
of course, say that, first of all, it is not timely. And 
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secondly, that Mr. Reback is relying upon the argument 
of counsel for the basis of his motion which, of course, 
is not evidence. The evidence is the testimony adduced 
from the witnesses. The facts are to be determined by 
the jury, and of course they do not rely, as I say, on 
the argument. Basically, it is not a timely motion. 

The Court: I hope that you did not understand that I 
was adopting what had been said one way or the other. 
I am just saying that at this juncture it would not be 
appropriate to deal with it. 

Mr. Clancy: Thank you, Your Honor. 

The Court: Bring in the jury, please, Mr. Marshal. 


(Thereupon, at 10.03 a.m., the jury came into the court- 
room.) 


The Court: Good morning, ladies and gentlemen. 
The Jurors (in unison.): Good morning. 


(Thereupon, the Court charged the jury as follows:) 


Keech, J.: We have now reached the point in this case 

when it becomes the duty of the Court to instruct you as 
to the law of the case. 

218 I think by now you know that it is the duty of 
the Court to do so, and furthermore that you are 

obligated to follow the rules and principles stated by the 

Court as being applicable to a particular case on trial. 

On the other hand, you ladies and gentlemen are the 
sole judges of the facts. It will be for you to determine 
all issues of fact from the testimony adduced from the 
witness stand and reasonable inferences to be deduced from 
proven facts and in conformity with your recollection 
thereof. 

Counsel for the plaintiff and counsel for the defense 
each have the right to make what we call opening state- 
ments, indicating to you what they hope they may be able 
to show for their respective sides; and at the conclusion 
of the case to sum up, indicating to you what they believe, 
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in fact, they have been able to show for their respective 
sides. 

Now that is the right and privilege of both counsel. 
The Court merely says to you that the statements of 
counsel, whether it be for the plaintiff or the defendant, 
do not constitute evidence in the case. And furthermore, 
if your recollection be at variance with the recollection of 
plaintiff’s counsel or defense counsel or the Court as far 
as facts are concerned, it is your recollection which con- 

trols, not ours, for the reason that you ladies and 
219 gentlemen are the sole judges of the facts. 
Inasmuch as you are sole judges of the facts, it 
necessarily follows that you, too, are the sole judges of 
the credibility of the various witnesses who have testi- 
fied before you. What does this mean? It simply means 
their worthiness of belief. And in that determination you 
take into consideration their attitude and demeanor upon 
the stand, whether they impressed you as truth-telling 
individuals, their opportunities of knowing the facts and 
circumstances concerning which they have testified, their 
ability to recall such facts and circumstances, their bias 
or prejudice if any be made manifest, and their interests 
in the outcome of the case. And then you should give to 
their testimony such weight as you deem it fairly entitled 
to receive. 

Now, there is evidence in this case to the effect that 
one witness called to testify before you ladies and gentle- 
men had been heretofore convicted of a criminal offense. 
The sole purpose for the introduction of the evidence of 
a prior conviction for a criminal offense by a witness is 
for use by you ladies and gentlemen in passing upon the 
credibility of that witness. 

You are further instructed that you are not to be 
990 controlled by the number of witnesses that have come 
before you testifying for one side or the other. 

You are instructed that the testimony of one witness en- 
titled to full credit is sufficient for the proof of any fact 
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and may justify a verdict even if a number of witnesses 
have testified to the contrary, if, upon the whole of the 
case, considering the credibility of the witnesses and after 
weighing the various factors of their testimony, you believe 
they point to the accuracy and honesty of the one witness. 

You are further instructed that if you should find from 
the avidence in the case that any party or witness or 
witnesses has willfully testified falsely about a material 
matter about which he or they could not reasonably have 
been mistaken, then you are at liberty to disregard all or 
any part of the testimony of such person except where you 
(nd the testimony to be corroborated by other credible 
testimony. 

You are further instructed that if you find that a witness 
is not produced who is peculiarly available to one side or 
the other and whose testimony would elucidate the trans- 
action and is not merely cumulative, then the jury has a 
right if it wishes to do so, and it is entirely within your 
discretion, to draw the inference that the testimony of that 

witness would be unfavorable to the party who has 
221 failed to call the witness unless the absence of the 
witness is sufficiently accounted for or explained. 

In your consideration of this particular principle, you 
are entitled to and should take into consideration the 
relationship of the parties. By way of example, one would 
be the relationship of a husband and wife. 

Now, counsel have spoken to you about the burden of 
proof. The plaintiff is required to prove his case by a 
fair preponderance of the evidence. This means the greater 
weight of the evidence. Probably the best description of 
what is meant by that phrase or statement is the old 
apothecary scale: the cross-bar with the two pans dangling 
from upright bars, one on each side. If the plaintiff’s 
testimony is sufficient at the conclusion of the case to 
weight the pan down on the plaintiff’s side, then the plain- 
tiff has sustained his burden. If, however, after all the 
testimony is in, the pan representing the defendant’s case 
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has gone down below that of the plaintiff, or if the two 
pans be equal, then the plaintiff has not sustained his 
burden; and in such case your verdict would be for the 
defendant. 

So much for certain general principles of law. 

We move now to the particular case which you 
222 have for your consideration. 

The plaintiff in this case, Mr. Ostrowski, charges 
that the defendant, Mr. Manbeck, slandered him, calling 
him a shyster. 

Now, what is slander? —this being an action for damages 
growing out of an alleged slander. Very generally, it 
has been defined as the speaking of base and defamatory 
words which attempt to prejudice another in his reputa- 
tion, office, trade, business, profession or means of liveli- 
hood. 

Slander which gives rise to a cause of action for dam- 
ages may be divided into several classes. Those per- 
tinent to this case are defamatory word or words spoken 
of a person which impute to that person unfitness to 
perform the duties of an attorney or the want of integrity 
in his discharge of the duties of his profession as an 
attorney, or defamatory word or words spoken of a party 
which prejudice such party in his profession or trade. 

The plaintiff, Gerald Ostrowski, a practicing attorney, 
has alleged that the defendant, Jesse Manbeck, called him 
a shyster on June 23, 1963, before a large gathering of 
men who knew the plaintiff. 

It is for you, the jury, to determine if the 
993 defendant did in fact, call Mr. Ostrowski a shyster 

as alleged. 

If you find that the defendant did say that the plaintiff 
was a shyster, then the Court instructs you that such 
statement is slanderous per se; that is, is slanderous as a 
matter of law. By that I mean that by the very utterance 
of the word ‘‘shyster’’ by the defendant with reference 
to the plaintiff before a group of men on June 23, 1963, 
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if you so find, the law presumes that the plaintiff has 
been harmed, and it is not necessary for Mr. Ostrowski, the 
plaintiff in this case, to prove that he has sustained financial 
loss as a result of the publication of the slanderous state- 
ment, and you may award the plaintiff compensatory 
damages if you do so find that the defendant did charge 
him to be a shyster. 

Now, as to the necessary ingredients which you must find 
that the plaintiff must prove by a preponderance of the 
evidence in order for him to recover in this situation: In 
order for this plaintiff, Mr. Ostrowski, to recover for the 
alleged slander, you must find that he has proven by a 
fair preponderance of the evidence, as I have defined that 
term to you, the following elements: 

One, that the defendant charged spoke the word. 

Two, that the word was defamatory. 
224 Three, that the word was spoken with malice. 
Four, that the word was heard by some third 
person or third persons. 

That means, the last element, other than by the plaintiff 
and the defendant. There must be some third person or 
third persons. 

Five, that the third person or persons understood the 
word to be used in a defamatory sense. 

As to the first of these elements, that the word was 
spoken, the word upon which the plaintiff bases his action 
is the alleged statement by the defendant, Mr. Manbeck, 
calling the plaintiff, Mr. Ostrowski, at the meeting of June 
23, 1963, a shyster. 

There may be—and there has been—some testimony 
introduced in this case as to other uncomplimentary words 
spoken by the defendant, either there or on another oc- 
casion; but those statements, if you find they were in fact 
made, are not the basis of this action for slander. You 
have for your determination whether the word ‘‘shyster’’ 
was used on the occasion of the mecting, namely, June 23, 
1963, in the union hall. In other words, this action is based 
on that word or statement. 
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As to the second of the elements, that the word 

225 was defamatory, you are instructed that if the word 
which, in the context it is spoken, can reasonably 

be understood as imputing that the person by whom it is 
said is unfit to perform the duties of his profession or 
business or wants integrity in the discharge of his pro- 
fession or business or which reasonably prejudiced him 
in his profession or trade, it is defamatory in and of itself, 
or, as I have said, per se, as counsel also has referred to it. 

As to the third of the five elements, that the word 
spoken was spoken with malice: Malice in the legal sense 
means not only an express feeling of ill will toward another 
individual, but includes a state of mind which prompts 
a man to do a wrongful act on purpose to the injury of 
another without justification or excuse. 

Further, as respects malice and the motive for which 
the utterance complained of was made by the defendant: 
You may look to the word used by the defendant, the condi- 
tions under which the word was spoken and all the sur- 
rounding circumstances. If you find that the word used 
tends to injure the plaintiff in his profession, that they 
were spoken with the intention to bring him into bad repute 
with the persons who heard the word to be spoken without 
justification, then malice may be presumed from its utter- 

ance. 
Now, as to the fourth of the elements which you 
must find to be proven by a preponderance of the 
evidence, namely, that the word was heard by some third 
person or persons: It has been admitted that there was a 
large group of persons present on the occasion of June 23, 
1963. However, it is for you to determine whether or not it 
has been proved by a preponderance of the evidence that a 
third person or third persons heard the word alleged to 
have been spoken by the defendant from all of the cir- 
cumstances which have been proved in this case. 

Now, as to the fifth element, that the third person or 

persons, if you find them to have heard the word, under- 
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stood it to be used in a defamatory sense: The question is 
what the word would reasonably have meant to third 
persons in the context in which it was heard. To satisfy 
this element you must find that a person or persons who 
heard the defendant call the plaintiff a shyster, which was 
attributed to the defendant in his statement at that time 
and place, could reasonably have understood that the person 
against whom that statement was made was unfit to practice 
his profession as a lawyer. 

You are further instructed that it is not necessary, if 
you find that one or more third person or persons heard the 

statement charged to the defendant here, namely, 
9297 ‘that the plaintiff was a shyster, for that third per- 

son or third persons to believe the truth of the 
charge. They did not have to believe that, in fact, Mr. 
Ostrowski was a shyster. We start out with the pre- 
sumption that people are understood to generally mean what 
they say, but this may be rebutted by the circumstances 
under which the word was spoken or the context in which 
it was spoken. 

Tf, however, as to the alleged slanderous statement which 
you may find to have been proved, you should further find 
that such statement must reasonably have been under- 
stood by any of the persons who heard it as mere name- 
calling in the heat of anger and that none of the persons 
who heard it could reasonably have understood it to be 
a statement of fact or a real charge of incompetence or 
lack of integrity in his profession as a lawyer or prejudicial 
to the slandered person, Mr. Ostrowski, in his profession, 
then you would find as to such statement that it was not 
understood as used in a defamatory sense, and you would 
not base any verdict for damages upon such a statement. 

As I have said to you, you must find, before you may 
find in favor of the plaintiff, that the essential elements 
enumerated have been proven by a fair preponderance of 
the evidence. 
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228 If you find that the plaintiff has failed to prove 

by such quantum any one or more of the essential 
elements enumerated for you, then you would find for the 
defendant. 

If you find that the essential elements enumerated have 
been proved by a preponderance of the evidence, then you 
will have for your consideration what damages the plain- 
tiff entitled to. 

No actual damages have been proved in this case. How- 
ever, in the case of utterances of defamatory word or words 
about a person in his professional capacity, no actual 
damages need be proved since the law implies that some 
damage naturally flows from injury to his profession or 
his business reputation. 

In this case if you find for the plaintiff, you should 
award as compensatory damages an amount which will 
fairly and reasonably compensate Mr. Ostrowski for such 
injury to his good professional name or reputation as 
reasonably may be believed to have resulted from the 
slanderous word and also for any mental suffering, distress 
or humiliation reasonably caused him thereby. 

Take into consideration the word which was spoken and 

the circumstances under which it was said, and 
299 particularly the extent of the publication in light 

of the number of third persons present and their re- 
lationship. 

If you should find that such damages were merely 
nominal, then you may award to the party a nominal 
amount, such as a dollar or one cent. In other words, if 
there be a finding in favor of the plaintiff, the finding may 
be for ‘‘X”’ dollars or for such amount as you may con- 
clude from the evidence; or you may find for the plaintiff 
and award him merely nominal damages. 

Now, in this case there is also a claim for what is known 
as punitive damages. Therefore, as to the matter of 
damages, in addition you have punitive or exemplary 
damages which may be awarded if the jury deem it proper. 
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Where a slanderous utterance was prompted by actual 
malice or ill will or where it was uttered with reckless or 
careless indifference to the rights or the feelings of the 
party slandered, such damages are awarded by way of 
punishment and as an example to others. 

The fact that malice is implied from the word that was 
slanderous per se does not mean that punitive damages 
must be awarded. 

Tf you should find for the plaintiff, in determining 

230 whether punitive damages should be awarded, you 

should consider the nature of the defamatory state- 

ment, the circumstances surrounding its utterance, whether 

the party who uttered the slanderous word acted under 

provocation or acted in good faith and with reasonable 

belief in the truth of the slanderous statement and any 

other fact in the evidence which you believe sheds light on 

whether he acted in good faith or with willful, reckless 
disregard of the rights of the person he slandered. 

When you ladies and gentlemen took your places in the 
jury box each of you swore that you would determine the 
issues in this case from the evidence adduced from the 
witness stand and reasonable inferences to be deduced 
from proven facts and in conformity with your recollection 
thereof. 

You are not to be motivated by any bias or prejudice 
or sympathy for cither party, but you are to determine the 
issues on the evidence in the case and in conformity with 
your recollection thereof. 

The possible verdicts in this case are: 

One, for the defendant; 

Two, for the plaintiff. 

If you find for the plaintiff, you will state in what amount 

as to: 
231 First, compensatory damages; and 
Second, as to punitive damages. 

In other words, if you find for the plaintiff, you may find 

two separate sums, one for compensatory damages and 
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one for punitive damages, or only for compensatory 
damages. 
Whatever your verdict be, it must be unanimous. 
Mr. Reback: May we approach the bench, Your Honor? 
The Court: Yes, sir. 


(At the Bench:) 


Mr. Reback: I would request the Court to advise the 
jury as to the stipulation that was entered into as to his 
earnings. 

The Court: Yes. You argued it, and I will say it again. 

Mr. Reback: Thank you, Your Honor. 

Mr. Clancy: I would object to that, Your Honor. It is a 
factual something which is in evidence—factual—and I 
think to reiterate evidence that is in the case would be 
prejudicial. 

The Court: It might complicate it. 

Mr. Reback: Your Honor, there has been mention of it. 

I don’t think, as far as the record is concerned, I 
232 don’t think it has been mentioned. The fact that 
I stated it is not evidence— 

The Court: You stated it as a stipulation. 

Mr. Reback: I just stated that in arguing. 

The Court: No, sir. Let me see if I can refresh my 
recollection. 

The Court: I think all the stipulations were made and you 
subscribed to them. 

Mr. Reback: Before the jury, you mean? 

The Court: Yes. 

Mr, Clancy: That is my recollection, Your Honor. 

The Court: I am not positive. I think, Mr. Clancy, 
so that there will be no question: You are not claiming any 
loss of income here other than what—by an action per se? 

Mr. Clancy: That’s right, Your Honor. 

The Court: Let me see what I have. Do you really 
need it, in the light of what I said, that no actual damages 
have been claimed in this case? 
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Mr. Reback: I do think they should hear it, Your Honor, 
because— 

The Court: I will give it in context. 

Mr. Reback: Anyway, Your Honor would want to advise 

them as to the stipulation. 
233 The Court: Is there anything else? 

Mr. Claney: Just a moment. You mentioned that 
any prior or subsequent statements made by the defend- 
ant—you know, at maybe another meeting—were not ma- 
terial. 

The Court: No, sir. If I did, I ought to correct it. 

Mr. Clancy: They are material to show his frame of 
mind and to show malice with regard to the punitive 
damages if we can. 

Mr. Reback: May I speak on that, Your Honor? 

The Court: Surely. 

Mr. Reback: My recollection is that Your Honor said 
that they cannot base a verdict—that the action was based 
on any statements made on June 23rd, not on a statement 


that was made prior thereto. That is my very clear recol- 
lection, Your Honor, of what you said. 


(The Court perused his notes.) 


Mr. Clancy: It was right after the definition of the ele- 
ments, Your Honor. 
Mr. Reback: Here, again, Your Honor, to repeat, J think, 
would be prejudicial since you have already stated 
that. 
234 The Court: Let me ask you, sir: If you subscribe 
to that, I know that you don’t want me to give what 
you first asked. 
Mr. Reback: I say that Your Honor has already in- 
structed on that. 
The Court: Yes, sir. And you have argued the matter 
of the stipulation. My best recollection is that it was 
called to their attention. 
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I will give neither or both. I think both of them could 
be cleared up, and I am perfectly willing to do so. 

Mr. Reback: Fine. I am perfectly willing, Your Honor. 

Mr. Clancy: If I may, Your Honor: After that Your 
Honor mentioned that it was up to the jury to determine if 
what was said was true or untrue with respect to— 

The Court: What was that? 

Mr. Clancy: Well, Your Honor indicated to the jury, 
after telling the jury that if they found the word to have 
been said, of course it was slanderous per se, then Your 
Honor went on to tell the jury, among the elements they 
were to determine, if in fact what was said was truth. 
Truth has never been raised here as a defense. 

The Court: I said that it wasn’t necessary for 
235 those who heard the statement to believe that it was 


true. 
Mr. Clancy: Your Honor, in referring to whether— 
The Court: Let’s take one at a time. 
(Reading.) ‘It is not necessary for those who heard 


it to believe the truth of the charge.’’ 

Mr. Clancy: That is correct. But, for example, in the 
very last portion then when Your Honor was speaking 
about the word that was said. There has been no evidence 
as to that. 

The Court: It was a tout ensemble instruction. I put 
that in. I will let that stand. However, if I made a mis- 
statement, I want to correct it. 

Mr. Clancy: If Your Honor would refer to the last por- 
tion, you gave the jury the impression that they were to 
determine whether what Mr. Manbeck said was true or not— 
about the plaintiff. 

The Court: No, I certainly want to correct that if you 
be right. 

Mr. Clancy: It is in conflict with the charge, Your Honor. 

The Court: It is in conflict with the law. 

Mr. Reback: I thought Your Honor said that as to those 
who heard it. 
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236 Mr. Clancy: Now, I am referring just to the last 
part. Again Your Honor mentioned as to the truth 

of what was said about him. 
The Court: Let me say this—this can be off the record. 


(Discussion off the record.) 


The Court: Let’s go on the record now. 

As I understand it, Mr. Reback, you want me to again 
call attention to the stipulation. 

Mr. Reback: Yes, Your Honor. 

The Court: Stating that there is no claim for loss of 
income in this case? 

Mr. Reback: Past or future. 

The Court: All right, sir. I will instruct in connection 
with that, sir. 

Then I will also try to clear up this one about uncompli- 
mentary remarks which you thought might be detrimental 
of the defendant and which is not a basis for this action. 

Mr. Reback: Yes, sir. 

The Court: And that is what I said. 

Mr. Clancy: I agree. But it is still pertinent to his 
frame of mind and to show malice. 

Mr. Reback: Will Your Honor repeat then that 
237 they are not to consider this as the action itself? 

The Court: I will, yes. That is the only reason I 
gave it. It is not whether it is true or not, it is a question 
of whether this statement was made. 

Mr. Clancy: Whether the statement was made. That’s 
correct. The only other one, Your Honor, I think I re- 
quested an instruction on the presumption— 

The Court: Excuse me. 

Mr. Clancy: Yes, Your Honor. 


(The Court perused his notes.) 


The Court: In those elements, I didn’t say that, I don’t 
think, Mr. Clancy, that they had to prove truth. 
Mr. Reback: I didn’t hear that. 
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The Court: I have checked my notes, but out of an 
abundance of caution I will say that. I may have confused 
them if you understood that. 

Mr. Clancy: You listed the elements, I think, and— 

The Court: I may have said it. All right, sir. 

Mr. Reback: I will note my objection. 

Mr. Clancy: The other one I had was an instruction as to 
the presumption as to the good reputation of the plaintiff. 
The Court: I think I have said that, sir. 

238 Mr. Reback: You did, sir. 
The Court: All right. Is that all? 

Mr. Clancy: Thank you, Your Honor. 

Mr. Reback: Thank you, Your Honor. 


(End of the Bench Conference.) 


The Court: Ladies and gentlemen, counsel asked me 
to call your attention—I believe again—to the fact that the 
plaintiff did stipulate in this case that he had not suffered 
loss of income, past of future, as a result of this statement. 
Now, that, of course, as I have instructed you, does not 
mean that he is not entitled to compensatory damages if 
you find that he has been slandered, for the use of the 
word ‘‘shyster’’ states an action which is actionable per se. 

You will recall that I said this to you: No actual damages 
have been proved in this case. However, in the case of an 
utterance of a defamatory word about a person in his 
professional capacity, no actual damages need be proved 
since the law implies that some damage naturally flows from 
injury to his professional reputation. 

At another point in the charge I said to you that there had 
been introduced in evidence: certain statements of an un- 
complimentary nature made by the defendant as to the 

plaintiff in the case. 
239 I said to you that is not the basis of the action 
here, the slander part. In other words, what you 
have for your determination is whether or not Mr. Man- 
beck did call the plaintiff here a shyster. That is for you 
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to determine, whether the plaintiff has proved by a pre- 
ponderance of the evidence that he did so call Mr. Ostrowski 
a shyster. 

Now you cannot pitch any slander action on any other 
uncomplimentary remarks even if you find that, in fact, Mr. 
Manbeck did make them. You have that for your use as 
part of the background, in passing upon whether it was 
done with malice or with the intention to defame the 
plaintiff in this case. 

I think I said to you that it is not necessary for the 
plaintiff to prove that he was not a shyster. The mere 
use of that word is actionable per se. In other words, all 
you have to determine is whether, in fact, that word was 
employed by the defendant in speaking of the plaintiff in 
this case. You don’t have to determine whether the state- 
ment itself is true or untrue. 

Of course, ladies and gentlemen, you understand that 
what I have now given to you is to clarify what counsel 
believe appropriate for you to have in your determination 

and consideration of the case. 
240 Mr. Clancy, have you anything further? 
Mr. Claney: No, Your Honor. 

The Court: Mr. Reback? 

Mr. Reback: No, Your Honor. 

The Court: There being nothing further from either 
plaintiff’s counsel or defendant’s counsel, the two alternate 
jurors are excused with the thanks of counsel and the Court, 
the contingency for which you were selected not having 
occurred. 

Will you retire to the jury lounge after you get your 
belongings, please. 


(Thereupon, the alternate jurors were excused.) 


The Court: As to the remaining twelve members of the 
jury, it now becomes your duty to retire to the jury room, 
select your foreman and determine the issues in the case. 

To repeat: The possible verdicts are: 


One, for the defendant; 

Two, for the plaintiff. 

If your verdict be for the plaintiff, in what amount as 
to compensatory damages and in what amount as to punitive 
damages, or as to compensatory damages only. 

Whatever your verdict be, it must be unanimous. 

Anything further at this time? 
241 Mr. Clancy: No, Your Honor. 
Mr. Reback: No, Your Honor. 

The Court: You may retire, ladies and gentlemen, to 

consider the case. 


(Thereupon, at 10:42 a.m., the jury left the courtroom.) 
(At 3:09 p.m., the following proceedings were had:) 
The Court: Bring in the jury, please, Mr. Marshal. 


(Thereupon, the jury came into the courtroom.) 


The Court: Very well, Madam Clerk. 

The Deputy Clerk: Will the forewoman of the jury 
please step forward. 

Has the jury agreed upon a verdict? 

The Forelady: We have. 

The Deputy Clerk: Do you find for the plaintiff, Gerald 
S. Ostrowski, or for the defendant, Jesse B. Manbeck? 

The Forelady: We rule in favor of the plaintiff. 

The Deputy Clerk: In what amount of compensatory 
damages do you find the plaintiff? 

The Forelady: Compensatory damages: Five thousand 
dollars. 

The Deputy Clerk: If you find punitive damages, in what 

amount do you find for the plaintiff? 
242 The Forelady: Fifteen thousand dollars. 
Mr. Reback: May I request a poll of the jury, 

Your Honor? 

The Court: Just one minute, please. 

The Deputy Clerk: Members of the jury, your fore- 
woman says that in the complaint of Gerald S. Ostrowski 
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against Jesse B. Manbeck, you find for the plaintiff, 
Gerald §. Ostrowski, in the sum of five thousand dollars as 
compensatory damages; and that you further find in the 
sum of fifteen thousand dollars as punitive damages against 
Jesse B. Manbeck. 

And that is your verdict, so say you each and all? 

The Jurors (in unison): Yes. 

The Court: Ladies and gentlemen, a poll has been re- 
quested. When your individual name is called, you will 
state whether your verdict be the same as that announced 
by your forewoman, please. 


(Thereupon, the Deputy Clerk polled the jury.) 


The Deputy Clerk: Is there anyone whose name I have 
not called? 

Your Honor, the jury has been polled. 

The Court: Ladies and gentlemen, you are excused to 
return to the jury lounge. You may get your belongings 
from the jury room if you wish. 

* * * * * . * * e . 


Motion for Judgment Non Obstante Veredicto or for Remittitur 
or for a New Trial 


Comes now the defendant in the above action, by and 
through his counsel of record, and being aggrieved by the 
verdict of the jury in the said cause on February 11, 1966 
in favor of the plaintiff, respectfully moves for Judgment 
Non Obstante Veredicto or for a Remittitur of the Jury 
Verdict, or for a New Trial, and for reason therefore refers 
the Court to the Memorandum of Points and Authority 
attached hereto and prayed to be read as a part hereof. 


/s/ Wiutam Repack 
William Reback 
Attorney for defendant 
400 First Street, N.W. 
Washington, D. C. 20001 


I 
Memorandum of Points and Authorities 


The Court should find for the defendant Non Obstante 
Veredicto on the grounds that counsel for plaintiff in 
summation, after conceding that defendant did not call the 
plaintiff a shyster on June 23, 1963, during a discussion of 
plaintiff’s billl for $25 which had been submitted to the 
Union, went on to state to the jury that the alleged state- 
ment was made at the time a voucher was under discussion, 
a statement unsupported by any evidence. 


There was not a scintilla of evidence in the entire case 
that such a statement was made (or even that defendant 
spoke) at the time a voucher was being discussed. All 
three of plaintiff’s witnesses testified that the slanderous 
remark was made during a discussion of a $25 bill presented 
to the Union by the plaintiff. The only mention of a 
voucher was in a deposition read for the purpose of 
impeaching the testimony of plaintiff’s witness Joseph Z. 
Lins. Mr. Lins had testified as follows: 


““Q, What was under discussion at the time he made 
this alleged statement? 


“A. Tt was a bill—I don’t know the exact amount— 
that was presented by Mr. Ostrowski for legal fees 
that he had given to the union. 


“Q. Was that a $25.00 bill? 


‘CA. It sounds like that is right, yes sir.’’ 


Mr. Lins, despite being confronted by a prior statement 
made in a deposition to the effect that the remark had been 
made during the discussion of a voucher, never changed 
his testimony. 


The usc of a deposition for the purpose of impeachment 
or to refresh a witness’ recollection is not evidence. 
(Rule 26(d)(1) Rules of Civil Procedure for the United 
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States District Courts). A prior inconsistent statement 
cannot be used as proof of a fact. (Capital Transit v. 
Bingman 94 U. S. App. D. C. 75). In Young v. U. S. 94 
U. S. App. D. C. 62, the Court said: 


“Cross examination to refresh a witness’ recollec- 
tion on the basis of prior statements may be permitted, 
* * * but the contents of the statement are not to be 
put in evidence before a jury.”’ 


To the same effect see Hickory v. U. S., 151 U.S. 308, 
Di Carlo v. U. S. 6 F. 2d 364, Wigmore, Evidence, Section 
764 (3d ed.) 


The Supreme Court in U. S. v. Socony Vacuum Oil Co., 
310 U.S. 150 said: 


«<* * * there would be error where under the pre- 
text of refreshing a witness’ recollection, the prior 
testimony was introduced as evidence.”’ 


There was therefore no evidence before the jury upon 
which to make a finding as urged and argued by counsel for 
plaintiff. 

In London Guarantee & Accident Co. Vv. Woelfle, 83 F. 2d 
325 the Court said: 

“Tn the trial of eases to a jury in the federal courts, 
the arguments of counsel must be confined to the 
issues of the ease, the applicable law, the pertinent 
evidence, and such legitmate inferences as may 
properly be drawn.” 


In Washington & O.D. Ry. v. Dulany, 53 App. D.C. 67, 
the Court said: 


“<* * * Statements not warranted by the evidence are 
not likely to excite the passions or prejudice of a 
judge, who by training, education, and experience is 
on guard against them. Such statements, however 


when made to a jury, unlearned as to the rules of 
evidence, unaccustomed to the evaluation of evidence, 
and more open to the influence of gratuitous remarks, 
endanger an impartial verdict, a consummation which 
should be as distasteful to every member of the bar 
as it is to the judge on the bench.’ 


On page 386 of 53 Am. Jur. is found the following 
statement: 


«@ * © There is no rule of trial practice more 
universally accepted and applied than the rule that 
counsel may not introduce into his argument to the 
jury statements unsupported by evidence produced on 
the trial and made not as expressions of belief or 
opinion, but as assertions of fact. Judicial censure of 
misstatements of the evidence by counsel in arguing 
their case or statements of fact not in evidence or not 
warranted as a deduction from the evidence has been 
equally emphatic in both civil and criminal cases.”’ 


The impropriety of argument not based on the evidence 
is compounded when, as here, such unfounded argument 
was made for the sole purpose of eliminating all the 
pertinent and relevant evidence presented by the other 
party. All the evidence presented by the defendant in this 
case was obviously dismissed by the jury in favor of an 
unfounded statement of fact repeatedly made by plain- 
tiff’s counsel in argument which had no basis in any 
evidence in this case. Defendant had met plaintiff’s 
evidence head on and overwhelmingly. Such conduct by 
plaintiff’s counsel cannot, and must not be allowed to 
subvert justice. The instruction by the Court in which 
the jury was advised that what counsel said in argument 
was not evidence could not cure such a gross disregard 
for the rules of the Court. 


The Court should grant defendant’s Motion for Judgment 
N.O.V. or order a new trial. 
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The Court erred in excluding from the very start of this 
trial the question of qualified or conditional privilege by 
ruling that since there was no mention by counsel for 
defendant of a qualified privilege in the Pretrial Order, 
any evidence that the alleged statement was made under 
circumstances of a qualified privilege would not be heard, 
nor would consideration of the qualified-privilege doctrine 
be entertained in this trial. 


it is well settled in the District of Columbia that a 
qualified privilege is not an affirmative defense under Rule 
8(c) of the Rules of Civil Procedure, and that a defendant 
ean avail himself of same under a general denial of alleged 
slander. In Washington Annapolis Hotel Co. v. Riddle, 
83 App. D. C. 288 (1948), this Court, following the holding 
in Ashford v. Evening Star, 41 App. D. C. 395 said: 


‘Assuming that the defense of qualified privilege 
was otherwise available to the defendant, was it made 
unavailable by the defendant’s denial of the allega- 
tions of the plaintiff’s complaint concerning the utter- 
ance of the slanderous words? The answer to this 
question is in the negative. Privilege may be availed 
of under a general denial.’’ 


It is equally clear that a statement made at a union 
meeting constitutes circumstances of qualified privilege. 
In Blake v. Trainer, 79 U. S. App. D. C. 360, a case 
involving a labor union, the Court said: 

‘*A privileged occasion exists when a communication 


relates to a matter of interest to one or both of the 
parties to the communication * * *.’’ 


The Court, commenting that a privilege attaches to 
statements made at a union meeting, stated: 


‘‘Had the statement been made at a union meeting 
for the purpose of provoking an investigation, or had 
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it been to the officers of the local union for the purpose 
of informing them of an unwholesome situation, the 
situation would have been different.’’ 


There is, in the District of Columbia, a presumption 
that a statement made under circumstances of privilege is 
made without malice. In Caldwell v. Hayden, 42 App. D. C. 
166, the Court stated: 


‘¢Plaintiff by virtue of his membership in the union, 
and assuming to serve it, was subject to reasonable 
criticism in respect of the work performed for the 
union, and the presumption is that the statement was 
made under these circumstances without malice and 
for the good of the order.’’ 


In the case in hand the plaintiff in his original Com- 
plaint, as well as in his Amended Complaint, alleged in 
paragraph 3 that: 


“‘On June 23, 1963 at and during the stated monthly 
meeting of Columbia Typographical Union No. 101, 
held at 1012 - 9th Street, N.W., Washington, D. C.”’ 
(emphasis added) 


the defendant called the plaintiff a ‘‘shyster’’. 


The Pretrial statement in this case contains the 
following: 


‘‘Plaintiff asserts that on June 23, 1963, during the 
stated monthly meeting of the Columbia Typographical 
Union No. 101, held at 1012 - 9th Street, N.W., in 
the District of Columbia defendant maliciously and 
falsely accused plaintiff of being a ‘shyster’ * * *.’’ 


There was, therefore, a privileged condition existing at 
the time of the alleged slander wnder the facts as alleged in 
plaintif’’s pleadings and the Pretrial Order, and facts 
constituting a privileged condition had been admitted by 
the plaintiff. 
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The ruling of this Court therefore was that by not 
affirmatively asserting that the alleged and admitted facts 
constituted privileged circumstances at Pretrial, counsel 
for defendant waived the application of the law to 
plaintiff’s alleged facts. 


The purpose of the Pretrial procedure Rule (Rule 16) 
is to eliminate unnecessary issues. The Rule has been 
implemented to limit the issues for trial to those ‘not 
disposed of by admissions or agreements of counsel’’. It’s 
intention is to avoid the element of surprise, not to 
climinate the application of the law to facts alleged. In 
the case in hand the plaintiff could not, and did not, claim 
surprise. 


In Gould v. DeVeve, 117 U. S. App. D. C. 360 (1964), the 
Court excluded evidence of a section of the District of 
Columbia Housing Code. The particular regulation con- 
cerned was held by the trial judge as neither pertinent nor 
relevant and then excluded on the grounds that it had not 
been mentioned at Pretrial. In McKey v. Fairbairn, 120 
U. S. App. D. C. 250, (1965) the Court again excluded 
introduction of a housing regulation which had not been 
mentioned at the Pretrial Conference. The Court, after 
quoting Gould v. DeVeve, supra, stated: 


‘(In like manner, we hold the trial judge in this 
case did not abuse his ‘justifiably large discretion’ in 
refusing to permit appellant to change her theory 
during the trial.’’ (Emphasis supplied) 


In the same ease, Judge Fahy in his dissent pointed out 
that ‘“‘manifest injustice is more likely to oceur when 
applicable law is precluded from consideration because 
not referred to in the pretrial order than when the pre- 
clusion is of evidentiary matter which takes the adversary 


” 


by surprise. What then is the position of manifest 
justice where applicable law which arises and is inherent 
in the facts as alleged by plaintiff is precluded from being 
applied, and where no surprise is present? 
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In Meadow Gold Products Co. v. Wright, 108 U. 8. App. 
D. C. 33 (1960), the Court discussing the Pretrial rule had 
occasion to say: 


““It was to get away from legal sparring and fencing, 
and from surprise moves of litigants that the new rules 
were adopted.”’ 


. - The Court then went on to say, quoting Rosden v. 
Leuthold, 107 U. S. App. D. C. 89: 


«¢* © ® the primary purpose of pretrial procedure is 
to ‘define the claims and defenses of the parties for 
the purpose of eliminating unnecessary proof and 
issues, lessening the opportunities for surprise and 
thereby expediting the trial.’ ’’ (Court’s emphasis) 


It is submitted that the Court abused its discretion in 
depriving the defendant of the application of the sub- 
stantive law in this jurisdiction on the facts as alleged by 
plaintiff. This not only limited the defendant in the 
presentation of this case, but precluded any instructions on 
the law on this point and thus kept from the jury an 
essential element of the case. Instructions on the law 
pertaining to a statement made under privilege would have 
given the jury a proper understanding of the rights of 
the defendant at the time the alleged statement was made. 
The Court’s ruling also precluded evidence of the matter 
which was under discussion at the time the alleged state- 
ment was made, thus keeping from the jury relevant and 
important testimony of plaintiff’s professional conduct. 


Not only was this prejudicial to the defendant in regards 
to the jury’s findings, but was likewise highly prejudicial 
in the jury’s consideration of the amount of damages. It 
‘is patently obvious that if the jury understood that the 
defendant, at the time the statement is alleged to have 
been made, had the right to discuss the plaintiff’s ability, 
integrity, efficiency, bills and charges, as well as the plain- 
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tiff’s conduct in regard to his employment by the Union, 
the finding of this excessive verdict, if they indeed would 
have found for the plaintiff, would have been very 
substantially mitigated. 


Finally, by the Court’s ruling, the defendant was deprived 
of the legal presumption of the absence of malice, assuming 
the defendant did make the statement. (Caldwell v. 
Hayden, supra) 


To hold that in this case the defendant was required to 
refer to the existence of a conditional privilege at Pretrial 
would be to hold that parties at a Pretrial Conference must 
refer to and put on record all the substantive law which 
would apply to the facts admitted and/or alleged by either 
party. This is not the purpose of Pretrial proceedings 
and counsel for defendant in this case did not have the 
responsibility of bringing before Pretrial Examiners the 
law to be applied to the facts as alleged. 


Defendant submits that on these grounds the Court 
should order a new trial. 
Il 


The evidence was not sufficient to support a verdict for 
the plaintiff. 


Plaintiff presented three witnesses in an effort to prove 
that the defendant made the alleged statement. A review 
of their testimony discloses the following: 


1. Joseph Z. Lins, a political opponent of the defendant, 
testified in direct examination on the subject as follows: 


“<Q. My question is: Did you hear Mr. Manbeck 
say anything concerning Mr. Ostrowski at that 
meeting? 


‘¢A. I think I did, yes.’’ 


He then went on to testify that the alleged statement was 
made during the discussion of a $25 bill submitted by the 
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plaintiff. It was pointed out in cross-examination that 
he had previously stated in a deposition taken on September 
16, 1963, that the statement was made at another time. 


Mr. Lins, a past Progressive Party Officer, also stated 
that this suit was ‘‘a Progressive Party plot.’’ 


2. Mr. Harold Hughes, a witness who had been defeated 
by the defendant one month before the June 23, 1963 
mecting, and also a member of a union party politically 
opposed to defendant, stated that the remark was made in 
discussing the $25. bill, testified that he had not been 
listening to defendant when he was speaking at the meet- 
ing, that he did not know whether the microphone was 
working at the time, and that he had previously stated 
under oath that he would prefer that the defendant lose 
this suit for political reasons. 


3. Mr. Francis Wood, the remaining witness, was also a 
member of the party opposing defendant and had also 
just lost an election. Mr. Wood, a convicted felon, was 


vague as to the proceedings that took place on June 23, 
1963, at the union meeting, but testified that the defendant 
uttered the remark while speaking on the $25 bill presented 
by the plaintiff. 


The defendant produced 14 witnesses who testified that 
they were present at the June 23, 1963, meeting, had heard 
the defendant speak, and that he had not made the state- 
ment. The defendant also proffered 11 more witnesses to 
testify to the same thing. In contrast to plaintiff’s 
witnesses, these persons were shown to be unbiased, and 
members of both political parties of the Union. Among 
them was a Baptist minister, a District of Columbia school 
teacher, a member of our Bar, and 3 employees of the 
United States Senate and House of Representatives. The 
character, demeanor, and conduct of these witnesses as well 
as their lack of bias must be given substantial weight. 
When considered in opposition to plaintiff’s witnesses, 
their testimony was overwhelming, and put the evidence 
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in such a posture that reasonable men could not differ on 
the fact that the defendant did not make the alleged 
statement. 


In evaluating the witnesses for the plaintiff, attention 
is drawn to the plaintiff himself who testified that he saw 
one, Alexander Nolan, on June 24 or June 25, 1963, when 
Mr. Nolan, in fact, was in the hospital on those dates, dying 
of cancer, and that he heard the defendant make an 
indecent proposal to one Mrs. Hall over the telephone. 
Mrs, Hall was produced and testified. The Court should 
appraise this testimony in evaluating this case. 

Justice in this case requires that a new trial be granted. 
We point out the Court’s holding in Eastern Air Innes v. 
Union Trust Co., 99 U. S. App. D. C. 205. There the Court, 
quoting Aetna Casualty & Surety Co. v. Yeatts, 122 Fed. 
350 said: 

“To the federal trial judge, the law gives ample 
power to see that justice is done in causes pending 
before him; and the responsibility attendant upon 
such power is his in full measure. While according 
due respect to the findings of the jury, he should not 
hesitate to set aside their verdict and grant a new 
trial in any case where the ends of justice so require.”’ 


The Court went on to say: 


““We conclude, on the authorities and on reason 
as well, that the trial judge had the power and duty 
to grant a new trial if the verdicts were against the 
clear weight of the evidence, or if for any reason or 
combination of reasons justice would miscarry if they 
were allowed to stand; and that this court has the 
power and duty to reverse and order a new trial if 
the trial judge abused his discretion in denying the 
motion therefor.’’ 


The verdict being contrary to the evidence, the Court 
should grant defendant a new trial. 
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IV 


It is submitted that the jury’s finding of $5,000 general 
damages and $15,000 punitive damages are excessive, and 
against the weight of the evidence. 


The plaintiff, in an effort to avoid answering interrog- 
atories concerning his earnings both prior and subsequent 
to the date of the alleged slander, stipulated that he 
suffered no loss of present or future earnings as a result 
of the alleged slander. Although there is a presumption 
of loss of earnings in a case of slander per se, it is, how- 
ever, another matter where plaintiff, as here, stipulates that 
there was and will be no loss of earnings. How can the 
plaintiff admit no loss of earnings before trial and then 
rely on a legal presumption of such loss? 


In this case, together with the stipulation, there was 
uncontradicted testimony from both sides that plaintiff 
‘earned more after the date of the alleged slander than 
before, and that the very persons who were supposed to 


have heard the slanderous remark paid him approximately 
$1,700 subsequently and only approximately $700 prior 
thereto. It was also shown that plaintiff is still employed 
by this same organization (whose president is the 
defendant). 


The defendant, as President of the Union, had the power 
to dismiss the plaintiff at any time, yet he approved and 
signed checks in the approximate amount of $1,700 after 
June 23, 1963, the date of the alleged slander. 


In Washington Times Co. v. Bonner, 66 App. D. C. 280, 
a case concerning libel per se, the Court said: 


«ce * * Tt does not follow from the fact that the 
plaintiff did not predicate his action upon words 
libelous per se because, tending to prejudice him in 
his occupation or employment as such, that he is not 
entitled to damages for injury in his occupation or 
employment, if such injury, under the evidence, prox- 
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mately resulted from such words as were used.”’ 
(Emphasis added) 


It was the plaintiff’s burden to prove that any injury 
he may have suffered was a result of defendant’s act. The 
plaintiff’s witnesses testified that one, Mallory McGuire, 
had called plaintiff a ‘‘shyster’’ on June 23, 1963. This 
evidence put the burden on plaintiff to prove that it was 
the defendant’s remark which caused him damage, if any. 
The plaintiff having presented evidence of Mr. MeGuire’s 
statement, had the burden of excluding the operation of the 
results of his remark, which was made at the same time, at 
the same place, and before the same persons. 


The Court in Washington Times Co. v. Bonner, supra, 
said: 


“The unprivileged publication, in writing or print, 
of a false charge that another is guilty of a crime, or 
of a false charge which tends to expose another to 
public hatred or contempt, entitles the person thus 
defamed to recover of the publisher full compensation 
in damages for all the injury to his reputation, busi- 
ness, and feelings which the defamatory publication 
caused.’’? (Emphasis added) 


The evidence presented by plaintiff showed that the 
defendant has, as a result of having worked for years at 
the Washington Post newspaper, a profit-sharing interest 
of $13,000 which he will be able to draw upon at retirement. 
The interrogatories submitted to defendant by plaintiff 
disclose in the record that the defendant has approximately 
$580 on deposit in various banks, and no other assets. 
The jury’s verdict is shocking and unjust under these 
circumstances. 


In assessing damages in a slander suit the circumstances 
under which the words were spoken, the persons to whom 
they were spoken, the character of the person making the 
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charge, and the injury to the business of the person 
slandered, are the elements to be considered. Under the 
conditions which existed at the time, and considering the 
place and the business being conducted, the alleged remark 
was not so outrageous or injurious as to support a finding 
so excessive as to render a 70-year-old respected and com- 
munity-minded individual totally bankrupt, without funds, 
and in debt. 


In Patton v. Texas and Pacific Ry., 179 U.S. 658 the 
Supreme Court pointed out that: 


‘¢* * * the trial judge is primarily responsible for 
the just outcome of the trial. He is not a mere modera- 
tor of a town meeting, submitting questions to the jury 
for determination, nor simply ruling on the admissibil- 
ity of testimony, but one who in our jurisprudence 
stands charged with full responsibility.’’ 


Defendant urges the Court to order remittitur to a nom- 
inal sum or to grant a new trial. 


Vv 


The Court erred in allowing the plaintiff to introduce 
certain testimony in rebuttal for the purported purpose of 
showing ‘‘intimidation of witnesses’’. 


The plaintiff was allowed to introduce and read into the 
record a letter signed by the defendant which was cir- 
culated among some newspaper employees and which coun- 
sel for plaintiff described as containing ‘‘threats’’. Plain- 
tiff was also permitted to introduce testimony of a tele- 
phone call made to a witness by counsel for defendant. 


It is submitted that this evidence had no relevancy to 
the issue before the jury and its sole purpose was to inflame 
and prejudice them against the defendant. There is no 
legal basis under which such testimony could have been 
introduced. (It should be pointed out that one witness, 
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Mr. Hughes, after testifying in plaintiff’s case in chief was 
brought back for the specific purpose of laying before the 
jury this highly prejudicial testimony). 


Assuming, arguendo, that defendant’s conduct amounted 
to intimidation, and that counsel for defendant’s conduct 
was likewise improper, both parties are subject to prosecu- 
tion under the laws of the District of Columbia (Title 22, 
See, 703 D.C. Code), and the matter had no place before 
this jury. This trial was not the forum in which to con- 
sider these matters and had no relevaney to this case. 
There exists a forum for considering unethical and im- 
proper conduct by a member of the Bar, and it was, and 
still is, encumbent upon those alleging such conduct to bring 
charges to the responsible forum. 


This testimony, of acts occurring one or two weeks prior 
to trial, were entirely irrelevant to the issues involved and 
served only to confuse and prejudice the jury, and was an 
obvious factor in the jury’s determination of their ex- 
cessive verdict. 


(It is further submitted that counsel for plaintiff was 
aware of what the witness Hughes was going to testify to 
and knew that this highly irrelevant and improper testi- 
mony was going to be put before the jury by this witness. 
Once before the jury, counsel for defendant had no choice 
but to take the witness stand in order to meet irrelevant 
accusations of improper conduct. The effect of placing 
defendant’s counsel in the position of being ‘‘on trial’’ for 
improper conduct was confusing and prejudicial.) 

The Court should order a new trial on this ground. 


VI 
The Court erred in limiting the defendant in the presenta- 
tion of his witnesses. The defendant proffered 25 wit- 


nesses, all prepared to testify that the defendant had not 
made the statement as alleged in the Complaint. The 
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Court refused to allow 11 of these witnesses to testify. In 
view of the fact that counsel for plaintiff, in summation to 
the jury, stated that the alleged statement had been made 
during a discussion of a ‘‘voucher’’, although there was not 
a scintilla of evidence to base such contention on, the 
remaining witnesses’ testimony would have carried sub- 
stantial weight. 


The Court should have also excluded the presentation of 
character witnesses for plaintiff as rebuttal testimony. 
These witnesses were brought in in an attempt to prejudice 
the predominantly negro jury. It is passing strange that 
these witnesses (although certainly aware of the purpose 
for which they were being called), repeatedly stated before 
the jury that they thought the plaintiff was ‘‘a wonderful 
person”’, ‘a wonderful man”’, and ‘‘T think he is extremely 
honest’’. The Courts in this jurisdiction are aware of the 
use of these tactics in jury trial and it is submitted that 
verdicts achieved by these means should be closely 
scrutinized. 


On these grounds a new trial should be granted. 


Respectfully submitted, 


/s/ Wruttam REBACK 
Attorney for Defendant 
400 First Street, N.W. 
Washington, D. C. 
NA 8-6481 
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Opposition of Plaintiff to Post-Trial Motions of Defendant 


I 


Counsel for defendant in Part I of his Motion now objects 
to a matter to which he did not previously object in a timely 
fashion during the trial. Counsel for defendant never 
objected to any statements made by plaintiff’s counsel in 
his closing argument to the jury, and, in addition, this 
Court did not feel that counsel for the plaintiff was making 
any argument that was improper because the Judge did 
not, sua sponte, interrupt counsel for the plaintiff in order 
to indicate that any portion of his argument was improper. 
The defendant in his motion has alleged that counsel for 
the plaintiff argued improperly in his closing argument to 
the jury when he asked the jury to consider matters which 
were not allegedly in evidence. However, a reference to 
the transcript, which counsel for the defendant has has 
printed up for the purposes of his motion, clearly reveals 
that the attorney for the defendant in cross-examining the 
witness, Joseph Z. Lins, read from the deposition of Mr. 
Lins in order to refresh his recollection as to what he had 
said during his deposition as to the exact point during the 
meeting of June 23, 1963, that the defendant called the 
plaintiff a ‘‘shyster.’’? Mr. Lins, after having his recollec- 
tion refreshed, indicated that he did so state that his 
testimony given in his deposition was correct to the effect 
that the defamatory statement was made during the con- 
sideration of a voucher; and any questions of an impeaching 
nature by the attorney for the defendant were withdrawn. 
Counsel for the plaintiff argued to the jury, as the 
transcript of the proceedings will show, that the members 
of the jury were the sole triers of the facts, and that counsel 
for the plaintiff simply called to their attention the testi- 
mony of the witness Lins to the effect that it was his 
recollection, after it was refreshed by the attorney for 
the defendant, that the word ‘‘shyster’? was used by the 
defendant in reference to the plaintiff during the discussion 
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of the voucher. The transcript reveals that the last few 
questions and answers during Mr. Lins’ redirect examina- 
tion show that he adopted during his testimony on the stand 
the testimony that he gave during his deposition— 
testimony from a witness is always evidence and is the 
proper subject matter of closing argument to a jury, and 
counsel may quite properly argue all inferences to be drawn 
from such testimony. 


In light of the absence of any timely objections by counsel 
for the defendant during the course of closing argument, 
and the fact that the Court did not feel counsel was im- 
proper in any fashion in his closing argument on behalf 
of the plaintiff, and especially in light of the fact that the 
matters referred to by counsel for the plaintiff in his 
closing argument were matters which were in evidence, it 
is respectfully submitted that defendant’s Motion for Judg- 
ment N.O.V. or for a New Trial should be denied. 


II 


The defendant has alleged that this Court erred in ex- 
cluding from the ‘‘very start of this trial’? the defense of 
qualified privilege. In the defendant’s opening statement 
to the jury, counsel for the defendant told the jury that 
they had one issue before them, that is, did the defendant 
call the plaintiff a ‘‘shyster.”? It was not until a bench 
conference, well into the trial of the case that the defend- 
ant first indicated that he wished to change or add a theory 
of his defense, and to allege in the alternative that if this 
statement were made, it was qualifiedly privileged. 
Referring to the defendant’s opening statement to the 
jury, it is very readily apparent that the whole purpose 
of the defendant raising this issue at this stage of the pro- 
ceedings was an attempt to surprise the plaintiff, as well 
as the Court. A review of all of the pleadings filed by the 
defendant in this case clearly shows that the sole defense 
throughout the course of this litigation was that the 
defendant did not make this statement. 
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The Court was correct in ruling that the defendant had 
not raised this additional defense in a timely fashion, 
because to allow the defendant to raise such a defense at 
this stage of the proceedings would have greatly prejudiced 
the plaintiff in the presentation of his case and would have 
allowed the defendant to surprise the plaintiff and the 
Court with this new tactic. The mere fact that the state- 
ment was made at a union mecting does not mean that 
the plaintiff automatically prepared his case to overcome 
the qualified privilege defense, especially in light of the 
fact that the defendant relied solely on the defense that 
the defendant never called the plaintiff a ‘‘shyster.’’ 

The chief case relied on by the defndant in support of 
his position that a defendant can avail himself of the 
defense of a qualified privilege under a general denial plea 
further states that such a defense is available when the 
parties try such issues by implication or by consent. That 
certainly was not the case in this litigation, and, therefore, 
reliance on such authority is il] founded. 


The plaintiff refers to the case of Meadow Gold Products 
Co. v. Wright, 278 F 2d 867 (D.C. Cir. 1960), as ample 
support for the exercise of this Court’s discretion in deny- 
ing the defendant his surprise move during the trial to 
raise the issue of qualified privilege. Also see Marble v. 
Batten and Co., 36 FRD 693 (D.C., D.C., 1964), and 
McCarthy v. Lerner Stores Corp., 9 FRD 31 (D.C., D.C. 
1949). 


II 


With respect to this portion of the defendant’s motion, 
suffice it to say that there was ample evidence to support 
the plaintiff’s position that the defendant did call the plain- 
tiff a ‘‘shyster’’ on June 23, 1963. This was a question to 
be determined by the jury, and after careful consideration, 
the jury, having deliberated in excess of three hours, 
obviously decided that the plaintiff had sustained his burden 
of proof. The defendant is now asking that this Court 
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substitute its judgment for that of the jury, and is asking 
this Court to disregard all of the evidence presented by the 
plaintiff and to consider only the evidence presented by 
the defendant, and, therefore, grant the requested relief to 
the defendant, However, the defendant has failed to meet 
the standard as set forth in the ease cited by the defendant, 
namely, Eastern Airlines vy. Union Trust Co., 99 U.S. App. 
D. C. 205, 239 F. 2d 25 (D.C. Cir. 1956). The standard 
enunciated in the cited case on p. 210, is that the trial court 
must grant a new trial ‘when it is demonstrable beyond 
peradventure that the verdict is flagrantly against the great 
weight of the evidence and that grave injustice will flow 
from it.’? When this standard is applied to the instant 
case, it is clear that the evidence was more than ample and 
substantial to sustain the jury verdict. 


IV 


In this section of the defendant’s motion, he states that 
the damages awarded to the plaintiff were excessive and 
against the weight of the evidence. Contrary to the state- 
ment made by the defendant in this motion, the plaintiff is 
not employed at the present time by any organization of 
which the defendant is the president. It is a fact that the 
plaintiff performs some legal functions for the Washington 
Typographical Federal Credit Union; however, the defend- 
ant is not president of this organization, as defendant 
would have this Court believe. 


The law is clear that there is a presumption of injury 
to the reputation of an individual who is defamed by state- 
ments which are slanderous per se. Norfolk and Washing- 
ton Steamboat Co. v. Davis, 12 App. D.C. 306 (1898), and 
Washington Times Co, v. Bonner, 66 App. D.C. 280, 86 Fed. 
°d 836 (D.C. Cir. 1936). The defendant is attempting to 
state that the stipulation that the plaintiff sustained no 
pecuniary loss deprives him of recovering any compensa- 
tory damages. This position is untenable and defendant 
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is unable to cite any authority in support of it. Even 
though a person suffers no pecuniary loss from being de- 
famed by words which are slanderous per sc, he is entitled 
to recover compensatory damages for the embarrassment, 
humiliation and mental anguish which he suffers as a result 
of the defamation. Norfolk and Washington Steamboat 
Co. and Washington Times Co., supra. The case of Linn 
v. United Plant Guardworkers of America, Local 141 et al., 
86S. Ct. 657 (1966) cited by the defendant in his supple- 
mental memorandum clearly supports this proposition. 


The verdict of the jury in this case was clearly supported 
by the substantial evidence adduced by the plaintiff during 
the trial. A case of a similar character decided by the 
U.S. Court of Appeals for the District of Columbia gives 
added weight to the plaintiff’s position that the defendant 
is not entitled to remittitur. In the ease of Graves v. Cen- 
tral Charge Service, Inc., (Civil Action 1042-62), a jury in 
this Court returned a verdict of $15,000.00 compensatory 
damages in favor of a plaintiff who had been accused by 
the defendant of owing it approximately $600.00. This 
false accusation was communicated to the Commanding 
General of the plaintiff, who was a Major in the U. S. 
Army. In that case, the plaintiff testified that he had suf- 
fered no pecuniary damages, that he had suffered no 
humiliation nor embarrassment as a result of the communi- 
cation. As indicated, a jury returned a verdict of $15,000.00 
in favor of the plaintiff; the issue of punitive damages in 
that case was not submitted to the jury. In the appeal, 
the issue of exeessive damages was raised by the defendant, 
and the U. S. Court of Appeals for the District of Colum- 
bia Cireuit, Case No. 19,598, on January 6, 1966, affirmed 
the judgment in the lower court, without opinion. 


The Graves case, supra, and the strong evidence adduced 
by this plaintiff, Gerald Ostrowski, clearly support his 
position that the award of damages by the jury was not 
grossly excessive, nor shocking to the conscience. All cir- 
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cumstances attendant to the trial of this action substan- 
tiate the jury’s verdict in the total amount of $20,000.00. 
There was more than a modicum of evidence to sustain the 
jury’s finding that the defendant acted maliciously toward 
the plaintiff. See Fairmount Glass Works v, Cub Fork 
Coal Co., 287 U.S. 474 (1932). 


The defendant in a supplemental memorandum has re- 
ferred to a recently decided case in the United States 
Supreme Court, namely, the Linn case, supra. That case 
was similar to our own in that no actual or special damages 
were alleged because the claimed libel was actionable per se. 
The cited case was a suit by a management employee 
against a union and some of its officers; the complaint was 
dismissed in the lower courts on the grounds that such a 
complaint rested within the exclusive jurisdiction of the 
National Labor Relations Act. The Supreme Court re- 
versed on the grounds that the plaintiff had an individual 
civil action for liber per se. On page 660, of the Opinion, 
Justice Clark, in the majority opinion, recognized the prin- 
ciple that when words are actionable per se a presumption 
attaches to the effect that damages arise from the publica- 
tion of such libel. Therefore, this case, as well as many 
other cases cited by the defendant in his Motion, clearly 
supports the jury’s verdict in the amount of $20,000.00 for 
the plaintiff Ostrowski. A complete reading of the opinion 
in the Lynn case. supra, does not reveal any holding which 
would support the argument made by the defendant in his 
motions, in fact, the contrary is true. 


It should be stated parenthetically that the Interroga- 
tories referred to by the defendant on page 12 of his 
Motion, and the matters contained in those Interrogatories 
could very well have been brought out by the defendant 
himself, 


The plaintiff respectfully submits that the defendant’s 
motion for remittitur should be denied. 


193 
Vv 


With respect to this portion of this defendant’s motions, 
it should be noted that defendant offers no legal authority 
or citations for his allegations. It is ironic that the de- 
fondant now objects to a letter signed by him, when during 
the trial in response to an inquiry by the Court, the defend- 
ant agreed that the whole letter could be read to the jury. 
Nothing more need be said on this point. 


The intimidation of witnesses by a party is very relevant 
to the trial of any case, and this is especially so in the in- 
stant litigation because the credibility of witnesses was a 
major factor for the jury’s determination, and such testi- 
mony with respect to intimidation presented by the plain- 
tiff was appropriate rebuttal. 


vI 


When a number of witnesses would simply give cumula- 
tive testimony, it is within the trial court’s discretion as to 
the precise number of witnesses who may be called to give 
such cumulative testimony. The plaintiff states that this 
Court was more than reasonable with counsel for the defend- 
ant in allowing him to call as many witnesses as he did dur- 
ing his case in chief, and to limit the number of witnesses 
called by the defendant was not an abuse of discretion, 
especially when counsel for the defendant stated: that the 
remaining witnesses not called would simply repeat what 
had been stated by the other witnesses, 


The remaining statements of counsel for the defendant, 
made in this section of his motions, are so unprofessional 
in character that plaintiff will not dignify them by comment- 
ing on them further. 
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Plaintiff submits that the post-trial motions filed by the 
defendant should be denied. 


Respectfully submitted, 
Law Orrices or CHarues R. Ricuey 


Cuar.es R, Ricwry 


Charles R. Richey 


JosepH Patrick CLancy 
Joseph Patrick Clancy 
91 Rust Building 
1001 Fifteenth St., N. W. 
Washington, D.C. 
Attorneys for the PlaintifT 
Phone: NA 8-3468 


Order 


After consideration of the Motion for Judgment Non 
Obstante Veredicto Or For Remittitur Or For A New Trial 
filed by the defendant in this case, and after consideration 
of the Supplemental Memorandum filed by the defendant 
in support of his Motion, and after consideration of the 
Opposition of the plaintiff to the Post-Trial Motions of 
the defendant, it is hereby 


OrpeneD, on this 21st day of March, 1966, that the Motion 
of the Defendant for a new trial and/or for judgment non 
obstante veredicto or remittitur is hereby denied. 


/s/ R. B. Kerce 
Judge Keech 
United States District 
Court for the District 
of Columbia 
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STATEMENT OF QUESTIONS PRESENTED 


1. In a slander case, where the pretrial order shows a 
general denial by defendant, but the facts demonstrating 
the existence of a qualified privilege are adduced during 
plaintiff’s own case, was it proper for the trial court to 
exclude the defense of qualified privilege solely on the 
ground that it was not specifically mentioned in the pre- 
Bae order? 


- Was it error for the trial court to exclude the testi- 
mony of 13 witnesses for appellant on the controlling con- 
tested factual issue of the litigation on the ground that 
the testimony would be cumulative? 


3. In a slander action, where malice is a material factor, 
was it proper for the trial court to exclude testimony of 
the circumstances surrounding the alleged slander where 
those circumstances related directly to defendant’s good 
faith, to his honesty of purpose and to provocation arising 
from plaintiff’s own conduct. 


4. Where plaintiff’s counsel, during his summation to the 
jury, consciously and intentionally admits that defendant’s 
alleged slanderous remark was not made at the time al- 
leged by plaintiff, and when there is no evidence at all in 
the record to show that such remark was made at any other 
time, is such admission binding on plaintiff, so that it was 
error for the trial court to deny the motion of defendant 
for a directed verdict at the close of said summation based 
on the admission of plaintiff’s counsel? 


5. Where, by acknowledgement, no loss of present or 
future earnings was sustained by plaintiff, nor any actual 
damages shown, and where the slanderous remark con- 
sisted of a single word uttered in a context where defend- 
ant enjoys a qualified privilege, was it error for the trial 
court to refuse a remittitur or new trial when the jury 
gave a verdict of $20,000 in the face of appellant’s limited 
assets of a tiinee pension of approximately $15,000 and 
cther assets of less than $600. 


INDEX 


Statement of Questions Presented. 


Jurisdictional Statement 

Statement of the Case 

Statement of Points ........00:ceeeee eee eee eee tees 
Summary of Argument 

Argument: 


I. The Court Erred in Depriving Defendant of the 
Defense of Qualified Privilege 
_ The Court Erred in Refusing to Permit 13 Wit- 
nesses to Testify in Behalf of Appellant on the 
Central Issue of the Trial 
. The Trial Court Erred in Denying Appellant’s 
Motion for Remittitur or for New Trial 
~The Court Erred in Denying the Appellant’s 
Motion for a Directed Verdict Based on Appel- 
lee’s Admissions in Summation 
. The Court Erred in Excluding Relevant Testi- 
mony of the Circumstances Surrounding the 
Alleged Slanderous Remark 


Conclusion 
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United States Court of Appeals 


For tue District or CoLumBia CIRcuIT 


Jesse B. Manseck, Appellant 
v. 


GeraLp S. Ostrowsk1, Appellee 


On Appeal from the Decision of the United States District 
Court for the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal by Jesse B. Manbeck, defendant below, 
from a judgment of the United States District Court for 
the District of Columbia in favor of the plaintiff below, 
Gerald S. Ostrowski, in the amount of $20,000.00. The 
jurisdiction of this court is based on 28 U.S.C. 1291. 
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STATEMENT OF THE CASE 


On July 1, 1963, appellee filed a Complaint for Slander 
against appellant who is, and was at the time, President of 
the Columbia Typographical Union No. 101, alleging that, 
“On June 23, 1963, at and during the stated monthly mect- 
ing of Columbia Typographical Union No. 101, at 1012 
Ninth Strect, N.W., Washington, D. C., defendant repeat- 
cdly aceused plaintiff generally of being a ‘shyster’ and 
of improperly charging a fee in connection with legal 
services rendered by plaintiff ...’? [J.A. 2] For his 
Answer appellant filed a general denial. [J.A. 4] 


Appellee subsequently filed an amended Complaint in 
which the same allegations were repeated, but in which 
the words ‘‘maliciously and falsely’? were added to char- 
acterize the allegations. [J.A. 4] Appellant by way of 
Answer, again filed a general denial. [J.A. 5-6] 


On September 12, 1963, the Court entered an Order and 
Stipulation that appellee would make ‘‘no claim for past 
or future loss of income in this action’. [J.A. 6] 


Pretrial in this matter was had on November 22, 1965, 
and as part of the Pretrial Order appellee reasserted his 
allegation as above. Appellant once more denied the alle- 
gations generally. [J.A. 8] 


At the trial of this case appellee presented three wit- 
nesses, each of whom had been a recent political opponent 
of the defendant, who testified, on direct and cross-exami- 
nation, as follows: Appellant was President of Columbia 
Typographical Union. [J.A. 13] Appellee, an attorney 
who performed services for the union, had submitted a bill 
for $25.00 purporting to cover legal services to the union. 
(J.A. 18] Appellee’s bill, along with others, was under 
discussion at the monthly meeting of the union on June 23, 
1963. [J.A. 20, 34] The union meeting was confined to 
union members, and union rules proseribed the disclosure 
to third parties of anything said at the meeting. [J.A. 15, 
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22) A motion was made to disallow appellee’s bill on the 
ground that his services had not been authorized by the 
union, as required by union law. [J.A. 20, 21, 38]  Ap- 
pellant spoke to the motion, arguing that the bill should 
not be paid because the services were not authorized. 
[J.A. 19, 25, 34, 35] The union voted to disallow the bill. 
[J.A. 21] It was during appellant’s speech on the motion 
that the single defamatory word (‘‘shyster’’) was alleged 
to have been spoken by appellant. [J.A. 35] 


These were the only witnesses called by appellee who 
testified that appellant made the statement as alleged, 
although there were between 200 and 400 persons at the 
meeting. [J.A. 10, 88] 


Appellee, who had not attended the meeting of June 23, 
1963, testified on his own behalf and attributed personal 
malice to appellant. [J.A. 58] During the cross-examina- 
tion of appellee, counsel for appellant, while inquiring into 
the question of malice, was called to the bench by the 
Court, and the following colloquy oceurred [J.A. 74-76]: 


““Q. Now, sir, I show you a copy of a complaint for 
slander—and sce if this refreshes your recollection— 
and see if there is any mention of a maliciousness in 
your complaint? (Indicating a document.) 

Mr. Clancy: Your Honor, I don’t understand the 
question. 

The Court: Suppose you come to the bench. I didn’t 
understand the question either. 


(At the bench:) 


Mr. Reback: Your Honor,— 

The Court: Yes. 

Mr. Reback: This case, of course, is being tried 
under a conditional privilege, in which— 

The Court: I don’t know of any such thing in the 
pretrial order. 

Mr. Clancy: No, sir. No, sir. 

Mr. Reback: Well, it may not be in there. 

The Court: It is not going to be tried on any other 
basis. That is why we have pretrials. 
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Mr. Reback: Your Honor, the evidence is that it 
was— 

The Court: I am suggesting, if you will permit me 
to finish and we will get along better, Mr. Reback. 
We are going to try this case on what is in the pretrial 
order. There is no such thing in there. If that is 
your purpose, we are not going to go into that. 

Mr. Reback: I would then say this for the record: 
Of course this would be highly prejudicial to my client. 
If it is an error of counsel, I don’t, in justice, think 
that we should consider that when we have evidence of 
the fact that the statement was made at a union meet- 
ing. Under those conditions, the law in the District of 
Columbia is clearly that there is a conditional privi- 
lege. I have mistakenly and inadvertently omitted 
this in the pretrial order. This will go against my 
client, and I think that justice demands that he be 
given that benefit. 

The Court: You are retained counsel. You are his 
representative. You are responsible for it, sir, and 
it would be utterly unfair, with the case which has 
been pending, as you suggest it, since July 1, 1963, for 
you to inject new matter at this time. It would be 
utterly unfair, and I can’t do it. 

‘As I understand the laws of the Court, one case being 
the Meadow Gold case, when a case has reached the 
point of pretrial, the pretrial order constitutes the 
basis upon which eases are to be tried. 

Mr. Reback: If that is your ruling, sir— 

The Court: Yes, that is the ruling.” 


The Court thereby excluded the question of conditional 
or qualified privilege for the remainder of the trial. Pur- 
suant to said ruling, the Court refused to permit appellant 
to rebut appellee’s testimony regarding appellant’s malice; 
refused to permit appellant to show his reasonable grounds 
for attacking appellee’s bill [J.A. 72-73] ; refused to permit 
appellant to argue the defense of qualified privilege in his 
motion for a directed verdict [J.A. 89]; and failed to 
submit the issue to the jury [J.A. 154 et seq.]. 


Among the witnesses presented by appellant were 12 
members of Columbia Typographical Union No. 101, each 
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of whom testified that he was present at the June 23, 1963, 
union meeting, that he had heard appellant speak on the 
motion to disallow the $25.00 bill which had been sub- 
mitted to the union by appellee, and that he had not heard 
appellant call appellee a “‘shyster’’. [J.A. 91-108] Ap- 
pellant also testified that he had been at the June 23, 1963, 
meeting and had not called appellee a “shyster’’. [J.A. 
110] There were 13 other witnesses present at the Court, 
prepared to testify that they were present at the meeting 
concerned and that appellant had not called appellee a 
‘“shyster”. [J.A. 106] The Court excluded these wit- 
nesses on the theory that their testimony would be ‘““merely 
cumulative’. [J.A. 106-107] 


In summation, counsel for appellee made the following 
argument to the jury [J.A. 144]: 


“You will recall that their testimony [i.e., the wit- 
nesses for appellant] was very precise. They didn’t 
hear Mr. Manbeck call Mr. Ostrowski a shyster at the 
time the $25.00 bill was under consideration. 


Ladies and gentlemen of the jury, that’s not when it 
was said. It was said when Mr. Isemann’s bill was 
being considered, the voucher for $18.00. 


So you ean, as I say, look at all the circumstances of 
the testimony and consider just who was being honest. 
I have no doubt that these men who testified were 
being honest and truthful. They didn’t hear Mr. 
Manbeck say that at that time. He probably didn’t. 
It was Mr. Lins who testified that it was said at the 
time this voucher was being considered. And, ladies 
and gentlemen of the jury, that’s when it was said.’ 


At the conclusion of summation by counsel for both 
parties, counsel for appellant moved for a directed verdict 
on the grounds that appellee’s counsel had conceded, in his 
argument to the jury, that the defendant had not called 
appellee a ‘‘shyster’’ at the only time appellee’s witnesses 
testified that the defendant had done so (i.e., during debate 
on motion to disallow appellee’s bill), thus leaving no evi- 
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dence in the case upon which a jury could find for appellee. 
[J.A. 152-153] The motion was denied. 


The charge to the jury did not include any instructions 
on conditional or qualified privilege, and the jury returned 
a verdict for appellee in the sums of $5,000 as compensa- 
tory damages and $15,000 as punitive damages. [J.A. 169] 


A Motion for Judgment Non Obstante Veredicto or for 
Remittitur or for a New Trial was filed by appellant and 
denied by the Court. [J.A. 170-185 


STATEMENT OF POINTS 
The trial court erred in: 


1. Depriving appellant of the defense of qualified 
privilege. 


2. Refusing to permit 13 witnesses to testify in behalf 
of appellant on the controlling factual issue of the trial. 


3. Denying appellant’s motion for remittitur or for a 
new trial. 


4. Denying appellant’s motion for a directed verdict 
based on appellee’s admissions in summation. 


5. Excluding relevant testimony of the circumstances 
surrounding the alleged slanderous remark. 


SUMMARY OF ARGUMENT 


I. The Court erred in depriving appellant of the defense 
of qualified privilege because of appellant’s failure to 
specify that defense in the pre-trial order. It is well set- 
tled in the District of Columbia that a defendant can invoke 
such defense under a general denial of alleged slander. 
Moreover, the issue of qualified privilege was tried by the 
“implicit consent of the parties’? within the meaning of 
Rule 15(b), Fed. Rules Civ. Proc., in that all of the evi- 
dence necessary to establish this defense was adduced 
during appellee’s case, both through direct examination 
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of appellee’s own witnesses and through cross-exaimnation 
of these witnesses, without objection, by appellant. In 
such circumstances, appellant was entitled, as of right, to 
his defense, for Rule 15(b) is mandatory. Moreover, ap- 
pellant was also entitled to his defense of privilege under 
Rule 16 which permits modification of the pretrial order 
“Cat the trial to prevent manifest injustice’. All of the 
facts concerning this defense had been litigated with im- 
plied consent, and granting appellant this defense could 
not have prejudiced appellee in any way. In any event, 
entirely precluding appellant in the present circumstances 
from raising the defense was too drastic a remedy for 
failure to plead it specifically in the pre-trial order. As 
this Court has indicated, a mistrial or continuance should 
first be considered, particularly where, as here, appellee 
claimed neither surprise or other prejudice, nor sought a 
mistrial or a continuance. Appellant’s counsel pleaded 
inadvertence in failing to specify the defense in pre-trial, 
and, where appellee has not been prejudiced thereby and 


implicdly consents to the trial of the issue, it is manifestly 
unjust, within the meaning of Rule 16, to completely reject 
the defense. 


TT. It was error for the Court to refuse to hear the 
testimony of 13 witnesses for appellant on the theory that 
their testimony would be ‘‘merely cumulative’’ because 12 
other witnesses had already testified to the same point. 
These 13 witnesses were prepared to testify that they at- 
{ended the union meeting and that appellant did not utter 
the slanderous word ascribed to him by appellee. This was 
the controlling factual issue of the trial, and, in these 
circumstances, appellant was entitled to have these wit- 
nesses heard and evaluated by the jury. A court may limit 
the number of witnesses on a collateral fact, but not on the 
controlling factual issue of the case. The jury could well 
have concluded that if 25 persons attending the meeting 
did not hear the defamatory word, the word was not 
spoken, or at least that appellee had failed to carry his 
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burden of proving it was spoken. Appellant was entitled 
to have the jury assess the credibility of every witness on 
the controlling factual issue. In any case, the court should 
have stated its intention at the beginning of trial, thereby 
affording appellant the opportunity to select what he con- 
sidered his best witnesses. 


III. The award of $20,000 ($5,000 compensatory and 
$15,000 punitive) was grossly excessive, and the trial court 
erred in refusing appellant’s motion for remittitur or a 
new trial. Appellee, by acknowledgment, suffered no loss 
in present or future earnings, nor were any actual dam- 
ages proved. The action is based on a single slanderous 
word uttered in a closed union meeting during a debate on 
the propriety of appellee’s statement for services to the 
union. The verdict is in an amount which will bankrupt 
appellant whose statement, even if non-privileged, was not 
beyond the limit of reasonable debate. The jury exceeded 
its punitive power because the punitive damages bear no 
rational relationship to actual damages. This Court should 
exercise its duty to keep the verdict within reasonable 
bounds. 


IV. Appellee presented 3 witnesses who stated that ap- 
yellant had called appellee a “‘shyster’’ at a Union meeting 
on June 23, 1963, during a debate on a certain motion. 
Counsel for appellee, in summation to the jury, in order to 
induce the jury to disregard overwhelming evidence to the 
contrary presented by appellant, repeatedly stated that 
the alleged remark had not been made at that time, but 
at some other time. Since there was no evidence in the 
case of any slanderous remark made at any other time, the 
Court erred in denying appellant’s Motion for a Directed 
Verdict which was based on appellee’s admission by counsel 
in summation. 


V. Appellee presented testimony to the effect that ap- 
pellant had slandered appellee during a Union meeting 
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while a bill for $25, which appellee had sent to the Union, 
was under debate. The Court erred in ruling that evidence 
concerning the circumstances surrounding the said bill was 
irrelevant, as the ruling precluded appellant from eliciting 
from appellee evidence which would tend to rebut malice 
and thus operate in mitigation of damages. 


ARGUMENT 


I. The Court Erred in Depriving Defendant of the Defense of 
Qualified Privilege 

The record—both in the pleadings and in the evidence— 
plainly demonstrates that appellant had a valid defense to 
the allegation of slander on the ground of qualified privi- 
lege. Yet, the trial court denied appellant the right to make 
this defense on the sole ground that it was not specifically 
set forth in the pre-trial order. Appellant contends that 
this was prejudicial error on several grounds. 


The facts establishing appellant’s right to the defense 


of qualified privilege were adduced during the presentation 
of appellee’s case, both on direct examination of appellee’s 
witnesses and on cross-examination of these witnesses, 
without objection, by appellant. 


As noted in the Statement of the Case, these facts—un- 
contradicted, indeed acknowledged—are as follows: Ap- 
pellant was President of Columbia Typographical Union, 
a labor organization. [J.A. 13] Appellee, an attorney 
who performed services for the union, had submitted a bill 
for $25.00 purporting to cover legal services to the union. 
[J.A. 18]. Appellee’s bill, was under discussion at the 
monthly meeting of the union on June 23, 1963. [J.A. 4, 
Amended Complaint, para. 3; J.A. 20, 34]. The union meet- 
ing was confined to union members, and union rules pro- 
scribed the disclosure to third parties of anything said at 
the meeting. [J.A. 15,22] A motion was made to disallow 
appellee’s bill on the ground that his services had not been 
authorized by the union, as required by union law. [J.A. 20, 
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21, 38] Appellant spoke to the motion, arguing that the bill 
should not be paid because the services were not authorized. 
[J.A. 19, 25, 34, 35] The union voted to disallow the bill. 
[J.A. 21, 119] 


It was during appellant’s speech on the motion that the 
single defamatory word (‘‘shyster’’) was alleged to have 
been spoken by appellant. [J-A. 35] 


As noted, all of the above testimony was addueed during 
appellee’s case. It is also to be noted that this evidence 
came in prior to the direct testimony of appellee. There- 
after, on direct examination, appellee testified as to appel- 
lant’s personal malice toward him. [J.A. 58] On cross- 
examination of appellee, appellant sought to pursue the 
question of malice. Appellee’s counsel did not object, but 
professed not to understand the question. [J.A. 74] At 
this point, the Court, sua sponte, called counsel to the bench. 


During the bench conference, appellant’s counsel de- 
fended his question on malice on the theory of qualified 
privilege. The Court rejected appellant’s argument on the 
eround that the pre-trial order did not mention the defense 
of qualified privilege. The Court said: ‘‘We are going to 
try this case on what is in the pre-trial order. There is 
no such thing in there. If that is your purpose, we are 
not going into that.’? Appellant pointed out that the evi- 
dence already adduced showed the existence of the qualified 
privilege defense and that, in these cireumstances, counsel’s 
inadvertence in omitting specific mention of it in the pre- 
trial order should not be permitted to prejudice appellant. 
The Court refused to change its ruling, stating that it 
would be ‘‘utterly unfair’? to permit appellant ‘‘to inject 
new matter at this time’’. [J.A. 74-76] 


The Court persisted in this ruling for the remainder of 
the case, refusing to allow appellant to argue the question 


1 Indeed, many of these facts were recited by appellee in his complaint and 
are set forth in the Pre-Trial Order. [J.A. 4, 8] 
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of qualified privilege on his motion for a directed verdict 
at the end of appellee’s case [J.A. 89], and failing to give 
any jury instruction on the issue. [J.A. 154 et seq.] 


It is plain from the facts adduced during appellee’s 
case that, under the law of this and other jurisdictions, the 
alleged defamatory remark was made under circumstances 
which entitled appellant to the defense of qualified privi- 
lege. In the case of Caldwell v. Hayden, 42 App. D.C. 166, 
defendant, like present appellant, allegedly uttered de- 
famatory words while presiding as president at a regular 
meeting of his local union. This Court stated: ‘‘The 
words were uttered at a meeting of the union in relation to 
a matter in which all the members were equally interested, 
and under circumstances where wide latitude will be toler- 
ated in discussion.’? Again, in Blake v. Trainer, 79 US. 
App. D.C. 360, 148 F. 2d 10 (1944), this Court declared: 
“ . . there is no doubt that an officer of a union has a 
qualified privilege when he makes a statement informing 
the union of any supposed dereliction of its officers.’’ * 
The Court went on to define the concept of qualified privi- 
lege in the following terms precisely applicable to the 
instant case: ‘‘A privileged occasion exists when a com- 
munication relates to a matter of interest to one or both 
of the parties to the communication and when the means 
cf publication adopted are reasonably adapted to the pro- 
tection of that interest.”? And the Court specifically noted 
that a statement made at a union meeting is a reasonable 
means of publication between a union officer and the mem- 
bership. To the same effect in a trade union context is 
the well-reasoned decision in Wellenbucker v. McCormick, 


2 The fact that appellee was not an officer of the union does not change the 
applicability of the principle, for, here, appellee was furnishing services to 
the union, and appellant’s remarks were directed to the propricty of the fee 
charged for those services. Appellant, as president of the union, and the 
mombers to whom his remarks were addressed, obviously had a legitimate 
mutual interest in the matter. 
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229 F. Supp. 659 (1964)*; and the decision in Bereman v. 
Power Publishing Co., 93 Colo. 581, 27 P. 2d 749, 92 A.L.R. 
1024, where the Court found the privilege even where the 
statements were published in a union newspaper circulated 
to persons other than members of the union. See also: 
Restatement of the Law of Torts, Volume III, Section 597; 
63 A.L.R. 649; 92 ALR. 1029; Ward v. Painters Local 
Union No. 300, 1953, 41 Wash. 2d 859, 252 P. 2d 253; 
Sheehan v. Tobin, 1950, 326 Mass. 185, 93 N.E. 2d 524; 
Wise v. Brotherhood of Locomotive Firemen and Engine- 
men, § Cir. 1918, 252 F. 961. 


The trial court here did not even consider the question 
of whether or not the evidence already adduced was suffi- 
cient to establish the privilege. Instead, it ruled simply 
that appellant was barred from asserting the defense solely 
because of his failure to mention the issue as a specific 
defense in the pre-trial order. Pursuant to that ruling, the 
court refused to permit appellant to rebut appellee’s testi- 
mony regarding appellant’s malice, refused to permit ap- 
pellant to show his reasonable grounds for attaching ap- 
pellee’s bill [J.A. 72-73], refused to permit appellant to 
argue the defense of qualified privilege in his motion for 
a directed verdict, and failed to submit the issue to the 
jury. Appellant contends that this ruling constitutes re- 
versible error on the following grounds. 


1. It is well settled in the District of Columbia that a 
qualified privilege is not an affirmative defense under Rule 
S(c) of the Federal Rules of Civil Procedure and that a 
defendant can invoke such defense under a general denial 
of alleged slander. In Washington Annapolis Hotel Co. v. 
Riddle, 88 App. D.C. 288 (1948), this Court said: 


‘« Assuming that the defense of qualified privilege was 
otherwise available to the defendant, was it made un- 


8 The Court said: ‘*As a matter of law, then, communications between 
members of a fraternal, social, professional, religious, or labor organization 
[emphasis added] concerning the conduct of other members or officers in their 
capacity as such are qualifiedly privileged’’. 
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available by the defendant’s denial of the allegations 
of the plaintiff’s complaint concerning the utterance 
of the slanderous words? The answer to this question 
is in the negative. Privilege may be availed of under 
a general denial.’’? [Emphasis added] 


And in an earlier decision, Ashford v. Evening Star News- 
paper Co., 41 App. D.C. 395, this Court declared: ‘‘It was 
proper for the court below to permit defendant to avail 
itself of the defense of privilege under a plea of not 
guilty.’’ 


There may be situations in which the Annapolis Hotel 
rule would be required to yield to the full-disclosure policy 
of Rule 16, F.R. Civ. P., governing pre-trial procedure, 
but not where, as here, appellee cannot (and, indeed, did 
not) claim surprise or any other prejudice arising from 
the failure to specify the defense of privilege in the pre- 
trial order. In fact, appellee entered no formal objection 
to appellant’s effort to examine appellee on the issue of 
malice. Had appellee considered himself prejudiced by 
appellant’s invoking the defense of privilege, ‘the could 
have asked for a mistrial or at least a continuance and 
reopening .. .’? Meadow Gold Products Co. v. Wright, 
278 F. 2d 867 (1960). But he chose not to avail himself 
of these remedies, and in its ruling, the Court relied not 
upon prejudice but only on the purely formal ground of 
the absence of the defense in specific terms in the pre- 
trial order. 


2. In addition to the Annapolis Hotel principle, appellant 
was entitled to his defense of qualified privilege under the 
mandate of Rule 15(b) which provides that ‘‘When issues 
not raised by the pleadings are tried by express or implied 
consent of the parties, they shall be treated in all respects 
as if they had been raised in the pleadings.” 


The issue of qualified privilege was very clearly ‘‘tried 
by the ... implied consent of the parties ...’? As noted 
above, all of the evidence necessary to establish this 
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defense was adduced during appellee’s case, both through 
direct examination of appellee’s own witnesses and through 
cross-examination of these witnesses, without objection, 
by appellant. Where evidence on an issue not raised in 
the pleadings is introduced without objection by the party 
seeking to raise the issue, implied consent is found. Bucky 
v. Sebo (CA2d, 1953), 208 F. 2d 304; Rosden v. Leuthold 
(CA D.C. 1960), 274 F. 2d 747; SEC v. Rapp (CA2d, 1962) 
304 F. 2d 786: Zappia v. B. € O. R.R. (CA 6th, 1963) 312 
F. 2d 62: Franklin Life Ins. Co. v. Biemik, (CA 3d, 1962) 
312 F. 2d 365; Joyce v. L. P. Steuart, Inc. (CA D.C. 1955) 
297 F. 24 407: 3 Moore's Federal Practice at page 994. A 
fortiori, implied consent will be found where, as here, 
appellee himself adduced, in his pleadings and in the 
presentation of his own case, virtually all of the evidence 
necessary to establish the existence of the privilege. Where 
one party raises an issue material to the other party’s 
case, the Courts find implied consent. 3 Moore’s Federal 
Practice at page 994.‘ 


In the case of Kemart Corporation v. Printing Arts 
Research Lab, Inc., 269 F. 2d 375, cert. den. 80 S.Ct. 197, 
361 U.S 893, the Court ruled that ‘‘ Although this defense 
[qualified privilege] was not pleaded by appellee at the 
commencement of this action, the trial court correctly ruled 
that this failure shall not affect the decision of those issues 
when they are tried by express or implied consent of the 
parties . . . Fed. R. Civ. Proc. 15(b)”’ [at page 391] 
“Appellee,” said the Court, ‘may now assert the defense 
of privilege even though not expressly pleaded.’’ [at page 
385, emphasis in original] 


Rule 15(b) is applicable to defenses as well as claims 
and operates as an exception to the rule that defenses not 


4See, for example, Vogrin v. Hedstrom, (CA 8th, 1955) 220 F. 2d 863, 
cert. den, 350 U.S. 845, 76 S, Ct. 86, 100 L. ed. 753. Where plaintiff intro- 
duced evidence with respect to her status as guest or paying passenger, she 
would not be heard to say that the issue was not before the Court because 
not raised in defendant’s answer. 
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pleaded are waived." And the Rule is mandatory, not per- 
missive. As noted by Professor Moore, the Rule ‘‘provides 
that issues tried by express or implied consent shall be 
treated as if raised in the pleadings’. [Emphasis in 
original] 3 Moore’s Federal Practice at page 996, and 
where there has been implied consent, it is error to exclude 
the issue. SEC v. Rapp (CA 2d 1962) 304 F. 2d 786; Kirk 
vy. United States (CA 9th 1956) 232 F. 2d 763; Glens Falls 
Indemnity Co. v. United States (CA 9th 1955) 229 F. 2d 
370. 

Thus, when appellant sought to inquire into the question 
of malice and specifically raised the issue of qualified 
privilege as justification for the inquiry, the Court was 
obliged to treat that issue as if it had been raised in the 
pleadings in view of the ‘‘implied consent’’ of the parties 
within the meaning of Rule 15(b). It was error to fail to 
do so. That error was compounded by the Court’s later 
refusal to permit appellant to raise the issue on his motion 
for a directed verdict; and it was further compounded by 
the failure to submit the case to the jury on that theory.® 


The fact that appellant made no formal motion to amend 
the pleadings to conform to the evidence does not prejudice 
his rights under the Rule. Where there has been implied 
consent, the pleadings are deemed to have been amended 
without formal motion. Decker v. Korth (CA 9th 1955) 219 
F. 2d 732, 739; cert. denied, 350 U.S. 830, 76 S.Ct. 61, 100 
L. ed 740; Psinakis v. Psinakis (CA 3rd 1955) 221 F. 2d{ 
418; Christie v. United States (D Ore 1959) 179 F. Supp. 
709 ; Field v. Waterman S.S. Corp. (CA 5th 1939) 104 F. 2d 
849: Cabel v. United States (CA 1st 1940) 113 F. 2d 998.7 


5 Metropolitan Life Insurance Co. v. Fugate, (CA Sth, 1963) 313 F. 2d 
788; Saper v. Hague, (CA 2d, 1951) 186 F. 2d 592. 


6See Hasselbrink v. Speelman, (CA 6th, 1957) 246 F. 2d 34; Shapiro v. 
Yellow Cab Co., (ED Pa. 1948) 79 F. Supp. 348. 


7As noted by Professor Moore, ‘‘The result was the same under Equity 
Rule 19: the court would consider the amendment to have been made.’’ 
Gulf Smokeless Coal Co. v. Sutton, Stecle g Steele, (CA 4th, 1929) 25 F. 
2d 433. 
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In any event, as the Rule provides, an amendment to raise 
the unpleaded issues may be made by motion ‘‘at any time’’, 
even in the appellate court. Purofied Dacon Prods. Corp. v. 
Travelers Fire Ins. Co. (CA 2d, 1960) 278 F. 2d 439 ; Cooper 
vy. Anderson (CA 5th 1960) 277 F. 2d 449; Kuhn v. CAB 
(CA D.C. 1950) 183 F. 2d $39. If this Court considers such 
formal amendment necessary to appellant’s case, appellant 
does hereby move to amend his Answer, his Pre-Trial 
Statement and the Pre-Trial Order by stating qualified 
privilege as a ground of defense. 


The trial court based its ruling on Rule 16, Fed. R. Civ. 
Proce, governing pre-trial procedure, but it failed to take 
into account that this Rule must be ‘‘read in light of Rule 
15(b)’’.. 3 Moore’s Federal Practice, at page 982. ‘‘The 
Pre-Trial Order’? by Honorable A. Sherman Christenson, 
29 F.R.D. 362, 375. 


In Bucky v. Sebo, 208 F. 2d 304 (1953), the Second 
Cireuit, speaking through Judge Frank, read Rule 16 in 


light of Rule 15(b) and permitted the litigation of an 
issue unpleaded in the pre-trial order. The circumstances 
there were much less compelling than the instant case, but 
the Court stated: 


‘‘Plaintiff’s complaint contains no suggestion of either 
infringement-estoppel or unfair competition. The pre- 
trial order ... is utterly silent concerning those... 
two issues. Since the pre-trial order was not expressly 
‘modified at the trial’, pursuant to Rule 16, it is argu- 
able that neither of those issues were open. But as 
plaintiff’s counsel during the trial made a brief refer- 
ence to the issue of estoppel re infringement, and as 
defendant’s counsel did not then object or ask an 
adjournment, we think the trial judge was at liberty to 
consider that issue, for we read Rule 16 in the light of 
Rule 15(b), Fed. Rules Civ. Proce.” 


This Court, citing Bucky v. Sebo, adopted a similar rule 
in Rosden v. Leuthold, 274 F. 2d 747 (1960) 107 U.S. App. 
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D.C. 89. As the Court noted, where issues are tried by 
implied consent, ‘‘Amendment of issues is required by Rule 
15(b) ...’? [Emphasis added] This presents no conflict 
with Rule 16. On the contrary, ‘‘This is in harmony with 
the spirit of the pre-trial practice under Rule 16 which 
seeks to define the claims and defenses of the parties for 
the purpose of eliminating unnecessary proof and issues, 
lessening the opportunities for surprise and thereby ex- 
pediting the trial.”” Rosden v. Leuthold, at p. 750. 


Here, as in Rosden, appellee has not ‘‘claimed that he was 
prejudiced by surprise’’. On the contrary, appellee himself 
adduced most of the evidence establishing the defense of 
qualified privilege. Moreover, had appellee considered 
himself in any way prejudiced by appellant’s raising of the 
qualified privilege defense, ‘‘he could have asked for a 
mistrial or at least a continuance and reopening .. .”’ 
Meadow Gold Products Co. v. Wright, 278 F. 2a 867 (1960), 
108 U.S. App. D.C. 33. But he chose not to do so. 


As this Court has noted, ‘‘The purpose of these rules is 
to avoid the tyranny of formalism’’. Rosden v. Leuthold, 
at p. 750. The refusal of the trial court to permit appel- 
lant his defense of qualified privilege was inconsistent with 
that purpose. 


3. But even aside from the mandate of Rule 15(b), appel- 
lant was entitled to his defense of privilege on the basis 
of Rule 16 which permits a modification of the pre-trial 
order ‘‘at the trial to prevent manifest injustice’’. 


When appellant first sought to raise the issue of privilege, 
all of the basic facts establishing the privilege had been 
adduced, not only without objection by appellee, but almost 
entirely by appellee’s own efforts. Appellant’s counsel 
directed the attention of the Court to the status of the 
record in that respect and plainly indicated that the failure 
to specify the defense of privilege in the pre-trial order was 
inadvertence and that ‘‘justice demand[ed] that [appel- 
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lant] be given that benefit”. [J.A. 75] This amounted 
to a motion to modify the pre-trial order to prevent 
‘‘manifest injustice’? and it should have been granted. 
There was no reason beyond the ‘‘tyranny of formalism”’ 
for the trial court to refuse appellant’s request. The 
Court’s statement that ‘‘it would be utterly unfair’’ to 
“inject new matter at this time’’ has no foundation in the 
record, as we have shown. Indeed, appellee himself stood 
mute during this colloquy, claiming no prejudice or sur- 
prise, and seeking no mistrial or continuance. It is plain 
from the record that no such claim could validly have been 
made. The only party prejudiced was appellant. 


Where a defendant has apparently waived a defense at 
the pre-trial hearing, yet insists that he had not intended 
the waiver but failed to mention it only through inadvert- 
ence, the Court should modify the pre-trial order, absent 
any prejudice to the other side. Geopulos v. Mandes (DDC 
1940), 4 FR Serv. 16.33, Case 1. 


In any event, to entirely preclude the defendant from 
raising the unpleaded issue is ‘‘too drastic’’ a remedy if 
‘less harsh sanctions’? are available. 3 Moore’s Federal 
Practice, 16.19, at p. 1130. Matheny v. Porter (CA 10th 
1946), 158 F. 2d 478. Here, the Court could have inquired 
of appellee whether a mistrial or continuance was desired, 
but it did not do so, nor did appellee raise the issue. This 
Court has indicated that such an approach is appropriate. 
In Meadow Gold Products Co. v. Wright, 278 F. 2d 867, 108 
U.S. App. D.C. 33 (1960), this Court stated: 


“(Where that is done [ie., where plaintiff fails to 
reveal his theory until all the evidence is closed] it 
is our view that the trial court may, in its sound disere- 
tion, grant a mistrial or a reopening and recall of 
witnesses at the expense of the ‘surprising’ litigant.’’ 


The dissent of Judge Fahy in McKey v. Fainbairn, 345 
F. 2d 739, 120 U.S. App. D.C. 250 (1965), well states the 
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criteria to be applied in the situation presented by the 
instant case. 


“A ease arises occasionally . . . in which the latitude 
granted to the trial judge by Rule 16 Fed. R. Civ. P. 
to depart from the pre-trial order should be used. 
The rule provides that the order controls the subse- 
quent course of the action ‘unless modified at the trial 
to prevent manifest injustice.’ 


‘In deciding the matter of ‘manifest injustice’, or 
otherwise stated, manifest justice, the failure of counsel 
specifically to bring forth this theory of liability until 
during the trial must be weighed against the possible 
prejudice to defendant in then permitting departure 
from the pre-trial order.’’ 


‘¢Plaintiff is thus made to suffer from an inadvertence 
counsel sought to have remedied at the trial. Any 
ossible disadvantage to experienced counsel for 
efendants, by permitting the requested departure 
from the pre-trial order, could have been obviated 
by a continuance if counsel so desired. 
“‘Manifest injustice is more likely to oceur when the 
applicable law is precluded from consideration because 
not referred to in the pre-trial order than when the 
preclusion is of evidentiary matter which takes the 
adversary by surprise.’’ 


That appellant was severly prejudiced by the Court’s 
ruling is self-evident—he was denied the right to the sub- 
stantial defense of qualified privilege. The issue of qualified 
privilege is a legal issue to be decided by the Court, not the 
jury. Wellenbucker v. McCormick, 299 F. Supp. 659 (1964) ; 
Prosser on Torts, Sec. 95 at p. 629. Thus, appellant was 
entitled to have the Court instruct the jury that, as a matter 
of law, the alleged remark, though defamatory, was 
privileged. Appellant was also entitled to have the jury 
instructed that a qualifiedly privileged defamatory state- 
ment is presumptively non-malicious, and that the privilege 
bars recovery by appellee unless appellee carries the 
burden of proving that the statement was maliciously made. 
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Wellenbucker v. McCormick, 299 F. Supp. 659 (1964) ; 
Ashford v. Evening Star Newspaper Co., 41 App. D.C. 395; 
Prosser on Torts, Sec. 95, at p. 629. In these circumstances, 
appellant is clearly entitled to a new trial. 


Il. The Court Erred in Refusing to Permit 13 Witnesses to 
Testify in Behalf of Appellant on the Central Issue of the 
Trial 


Appellee charged appellant with having uttered the 
slanderous word ‘‘shyster’’ at a union meeting. Appellant 
denied having uttered the word. The central issue at the 
trial was therefore whether or not the word had been 
uttered. 


Appellee adduced three witnesses who testified that appel- 
lant had uttered the slanderous word. [J.A. 13-18; 24-27; 
31-34] Appellant proffered 25 witnesses, all of whom had 
attended the meeting and were prepared to testify that 
appellant had not made the defamatory statement. [J.A. 
106] The Court permitted only 12 of these witnesses to 
testify and refused to hear the remaining 13 witnesses on 
the ground that their testimony would be repetitious and 
‘merely cumulative’. [J.A. 106, 107] Appellant sought 
without success, to obtain a stipulation from appellee to 
the effect that the remaining witnesses would testify to 
the same effect as the first 12. [J.A. 96, 97, 139] 


Appellant contends that he was entitled, as a matter of 
right, to spread his entire case before the jury, and that the 
trial court could not limit the number of witnesses allowed 
to testify on the main or controlling factual issue in the 
case. 


It does not appear that this Court has ruled upon the 
point, but many other jurisdictions have done so, and the 
question is fully canvassed in an annotation in 5 ALR 3rd 
169 under the title ‘‘Limiting Number of Noncharacter 
Witnesses in Civil Case’’. 
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In dealing with the trial court’s discretionary power to 
limit the number of witnesses in a civil case, many courts 
‘‘have distinguished between witnesses whose testimony 
relates to a main or controlling fact and those testifying 
as to a collateral fact or issue, and have held or recognized 
that a reasonable numerical limitation may be imposed as 
to the latter, but not as to the former’’. 5 ALR 3rd at 192. 
It is submitted chat this is the proper rule and should be 
adopted in the District of Columbia. Where a controlling 
fact is controverted, each party has the right to have all 
the witnesses heard who have knowledge of facts and 
circumstances bearing upon the contested point. South 
Danville v. Jacobs, 42 Ml. App. 533. 


The Supreme Court of Tennessee in Coulee v. Taylor 
et al., 285 S.W. 35, examined the question in depth and 
concluded that ‘‘...a trial court should not limit the number 
of witnesses of either party, plaintiff or defendant, upon 
the only issue, or upon any one of the controlling issues in a 
suit’’. 


The Court stated the basis of its rule in these words: 


‘“‘The matter of increased cost, where the number of 
witnesses is not limited, considered by some courts, 
is a matter of secondary importance, and is amply 
provided for by our statutes as to costs in such cases. 
The incident delays of the courts, to the alleged 
detriment of the public interest, when the number of 
witnesses is not limited, is also a matter of secondary 
importance, compared to the attainment of justice, and 
to the rights of the plaintiff or his adversary to have 
his whole case presented to the court and jury upon 
the only or any controlling issue, so that the right, the 
truth and justice of the case may be reached. The 
public interest is really better served in this way 
than when this right is denied.’’ 


But even if a rule of general application were not to be 
adopted by this Court; even if each case were to be examined 
in light of its own facts, the trial court clearly deprived 
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this appellant of substantial rights by refusing to hear the 
additional witnesses. The jury might well have attributed 
clear credibility to one or more of the unheard witnesses 
for appellant; or it might well have been persuaded that, if 
25 persons attending the meeting did not hear the alleged 
defamatory word, the word was not spoken, or at least that 
appellee had not carried the burden of proving that it was 
spoken. As the record shows, the 12 witnesses who were 
permitted to testify, were on the stand only a very few 
minutes. There was thus no unreasonable burden on the 
Court’s time involved in permitting the remaining 13 to 
testify. Moreover, had appellant been advised in advance 
of the Court’s position in the matter, he could well have 
made a different selection of witnesses. This factor has 
been considered important by many courts, a number hold- 
ing ‘‘that a trial court possessing the discretionary right 
to limit the number of witnesses must, or ordinarily should, 
exercise that power at the beginning of the trial, or before 
the introduction of testimony on the involved subject at 


least, and give notice to the parties, thereby affording 
them an opportunity to select their best witnesses.”’? 5 ALR 
3rd at p. 198. 


The trial court’s characterization of the additional 
testimony as ‘‘merely cumulative’’ misses the essential 
point, for there were two factors involved in the testimony 
of each of the profferred witnesses. One factor was the 
testimony that appellant had not uttered the defamatory 
word. As to that, it could be said that the testimony would 
be cumulative. But the second factor was the credibility 
of each of the witnesses, and this could not possibly be 
deemed to be cumulative. The credibility of each witness 
is an individual matter. If the jury chose to believe only 
one of the unheard witnesses, it could well have reached 
a verdict for appellant. Appellant was entitled to have 
that opportunity. He was denied it by the trial court. 


23 


Ill. The Trial Court Erred in Denying Appellant’s Motion for 
Remittitur or for a New Trial 


The jury awarded appellee $5,000.00 in compensatory 
damages and $15,000.00 in punitive damages. For reasons 
discussed below, this award was grossly excessive, and the 
trial court erred in denying appellant’s motion for 
remittitur or for a new trial. 


Appellee based his action upon a single defamatory word 
alleged to have been uttered by appellant. That word 
was said to be spoken by appellant in a closed union meet- 
ing during a debate on a motion to disallow appellee’s fee 
for legal services to the union. Appellee stipulated that 
he suffered no loss of present or future earnings as a result 
of the alleged slander. [J.A. 167] And the Court 
instructed the jury that ‘‘no actual damages have been 
proved in this case’. [J.A. 167] 


The only evidence adduced by appellee as to damage to 
his reputation was the following: 


One witness (Harold Hughes) testified that appellee’s 
reputation as an attorney prior to the alleged slander was 
‘good’? and that his reputation after the alleged slander 
was also ‘‘Good, as far as I know.”’ [J.A. 18] 


A second witness (Francis C. Wood) testified that prior 
to the alleged slander, appellee’s reputation was “*Good 
_..asfarasIknew’’. [J.A. 26] After the alleged slander, 
the witness testified: ‘‘As far as I am concerned, his 
reputation is good.’? [J.A. 26] Pressed by the Court with 
the question ‘‘Has his [general reputation] been affected 
by this, or not?” the witness responded: ‘“Well, the 
best I can tell you, to some people, it is good, and to some 
itisn’t.”? [J.A.27] Finally, pressed further by appellee’s 
counsel, the witness saw the light and said: ‘‘Oh, I don’t 
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think it [appellee’s reputation] is the same as before all 
of this came to light, no.’’® 


The third witness (Joseph Z. Lins) called by appellee 
to testify as to the alleged slander was not even asked 
for an opinion on appellee’s reputation, but on cross- 
examination, he testified, without contradiction, that 
another union member had also uttered the same defama- 
tory word at the meeting in question. [J.A. 37] 


The only other reputation testimony was given by 
Charles P. Dozier who first said: ‘*. . . his reputation 
could have dropped.’? Pressed further, he said: ‘‘I 
couldn’t answer ‘‘yes”’ or ‘‘no’’ to save my life’’. Finally, 
he said: ‘‘It [the reputation] declined.’? [J.A. 47] 


The evidence showed that appellant’s assets consist of 
a profit-sharing interest of $13,107.73 which he will be able 
to draw upon at retirement [J.A. 83], approximately 
$580.00 on deposit in various banks, and nothing else. 


In these circumstances, the jury’s verdict of $20,000.00 
is harsh and oppressive and should have been remitted by 
the trial court or a new trial ordered. 


The punitive power of the jury is not unrestrained but 
is to be exercised with discretion. Punitive damages must 
bear some relation to actual damages. Crowell-Collier 
Pub. Co. v. Caldwell, 170 F. 2d 941; Alladin Mfg. Co. v. 
Mantle Lamp Co. of America, 116 F. 2d 708; Walcher v. 
Loews, Inc., 129 F. Supp. $15. Moreover, punitive damages 
are ordinarily awarded only to punish a person for out- 
rageous conduct. Szekely v. Eagle Lion Films, Inc., 140 
F. Supp. 843, affirmed at 242 F. 2d 266, cert. denied, 77 S. 
Ct. 1382, 354 U.S. 922. 


8 What the witness meant by ‘‘before all of this came to light’’ was never 
explained, but since the alleged remark was made at a closed union meeting, 
it is reasonable to assume that the change in reputation, if any, is ascribable 
not to appellant’s alleged statement but to the republication of the remark 
by others outside the meeting and by the instant litigation. (Sec, for example, 
J.A. 27) 
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None of these elements is present here. Even assuming 
appellant exceeded the limit of fair debate, he uttered only 
a single defamatory word and did so in the context of a 
speech in which he opposed appellee’s charges on arguably 
justifiable grounds; and, indeed, the union members did in 
fact vote to deny appellee’s fee. There was nothing ‘‘out- 
rageous’’ in appellant’s conduct on which to base a punish- 
ing verdict of $15,000. And that sum has no rational 
relationship to any actual damages suffered by appellee; 
as the Court instructed the jury, no actual damages were 
proved or even claimed. 


To bankrupt appellant and to imperil his pension on the 
basis of that single word uttered in those circumstances’ 
is a gross injustice which this Court should correct. 


As held by the late Judge Parker in the case of Virginian 
Railway Company v. Armentrout, 4 Cir. 166 F. 2d 400, 
408, 4 A.L.R. 2d 1064: 


“‘The power and duty of the trial judge to set aside 
the verdict under such circumstances is well estab- 
lished, the exercise of the power being regarded as 
not in derogation of the right of trial by jury but one 
of the historic safeguards of that right.”’ 


It is the duty of the Court ‘‘to keep a verdict for punitive 
damages within reasonable bounds considering the purpose 
to be achieved .. .”’, and a ‘‘Court may not stand idly by 
when it is apparent that a verdict is excessive.’’ Butts v. 
Curtis Publishing Company, 225 F. Supp. 916 (1964). See 
also the opinion of Judge Hutcheson in Sunray Oil Corp. v. 
Allbritton, 188 F. 2d 751 (5 Cir. 1951). 


Where the trial court has failed in its duty to relieve 
against an excessive verdict, ‘‘The power of the [appellate 
court] to reverse the trial court for failure to exercise the 
power, where such failure, as here, amounts to an abuse of 
discretion, is likewise clear.’’ Virginian Railway Co. v. 
Armentrout, 166 F. 2d 400, 406. 
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Appellant contends that the trial court failed in its duty 
in this case, and that this Court should exercise its ‘‘duty 
to keep [the] verdict ... within reasonable bounds”’. 


IV. The Court Erred in Denying Appellant’s Motion for a 
Directed Verdict Based on Appellee’s Admissions in 
Summation 


Appellee presented 3 witnesses, namely, Harold B. 
Hughes, Francis C. Wood, and Joseph Z. Lins, who testi- 
fied that appellant called the plaintiff a ‘‘shyster’’ at a 
Union meeting on June 23, 1963. It was the testimony of 
each of these witnesses that the statement was made dur- 
ing a debate on a bill for $25.00 which had been submitted 
to the Union by appellee for services he claimed he had 
rendered. [J.A. 19, 25, 34] 

Upon cross-examination of the witness Lins, counsel for 
appellant, for purposes of impeachment, directed the wit- 
ness’ attention to the fact that in a deposition taken prior 
to the trial he had stated that the alleged statement was 
made at the meeting of June 23, 1963, but at another point 
during that meeting. The witness admitted having made 
the prior contradictory statement, but did not adopt the 
prior statement as his testimony. [J.A. 36] 


The use of a deposition for the purpose of impeachment 
or to refresh a witness’ recollection is not evidence. (Rule 
26(d)(1) Rules of Civil Procedure for the United States 
District Courts). Nor can a prior inconsistent statement 
he used as proof of a fact. (Capital Transit v. Bingman, 94 
U.S. App. D.C. 75). 


In Young v. U. S., 94 U.S. App. D.C. 62, the Court said: 


‘‘Cross examination to refresh a witness’ recollection 
on the basis of prior statements may be permitted, * * * 
but the contents of the statement are not to be put 
in evidence before a jury.’’ 


To the same effect see Hickory v. U. S., 151 U.S. 303; 


Di Carlo v. U. S., 6 F. 2d 364; and Wigmore, Evidence, 
Section 764 (3d ed.). 
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The Supreme Court in U. S. v. Socony Vacuwm Ou Co., 
310 U.S. 150 said: 


«¢* © © there would be error where under the pre- 
text of refreshing a witness’ recollection, the prior 
testimony was introduced as evidence.”’ 


Counsel for appellee, despite the fact that there was not 
a scintilla of evidence that the alleged defamatory state- 
ment had been made at any time other than during the 
debate on the $25.00 bill, boldly stated to the jury in sum- 
mation: 


“You will recall that their testimony was very pre- 
cise. They didn’t hear Mr. Manbeck call Mr. Ostrow- 
ski a shyster at the time the $25.00 bill was under 
consideration. 


Ladies and gentlemen of the jury, that’s not when it 
was said. It was said when Mr. Isemann’s bill was 
being considered, the voucher for $18.00. 


So you can, as I say, look at all the circumstances 
of the testimony and consider just who was being 
honest. 


I have no doubt that these men who testified were 
being honest and truthful. They didn’t hear Mr. Man- 
beck say that at that time. He probably didn’t. It 
was Mr. Lins who testified that it was said at the time 
this voucher was being considered. And, ladies and 
gentlemen of the jury, that’s when it was said.’’ 
[J.A. 144, 145] 


Counsel’s argument was an admission that appellant 
had not called the plaintiff a ‘‘shyster’’ on June 23, 1963 
during the debate on the $25.00 bill, and appellee is bound 
by this admission. 


In the case of Oscanvan v. Arms Co., 103 U.S. 261, the 
Court stated: 


«* * © Indeed, any fact bearing upom the issues 
involved, admitted by counsel, may be the ground of 
the court’s procedure, equally as if established by the 
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clearest proof; and if, in the progress of a trial, either 
by admission or proof, a fact is developed which must 
necessarily put an end to the action, the court may, 
upon its own motion or that of counsel, act upon it 
and close the case. * * *”’ 


In the case of New York Evening Post Co. v. Chaloner, 
265 F. 204, the Court said: 

«* * * A court, however, has a right to accept the 

admissions of counsel made upon the argument or 


trial of a cause, and may act upon it as circumstances 
require. ** °”’ 


In Best v. District of Columbia, 291 U.S. 411, the Court 
held: 


“«* * * The power of the court to act upon facts 
conceded by counsel is as plain as its power to act 
upon evidence produced.” 


It is submitted that the argument of appellee’s counsel 
was an obvious and successful attempt to eliminate by im- 
proper summation the overwhelming evidence brought to 
the trial of this issue through appellant’s witnesses. The 
Court should not condone such tactics. 


In London Guarantee & Accident Co. v. Woelfe, 93 F. 2d 
325, the Court said: 


“In the trial of eases to a jury in the federal courts, 
the arguments of counsel must be confined to the issues 
of the case, the applicable law, the pertinent evidence, 
and such legitimate inferences as may properly be 
drawn.’’ 


In Washington & O.D. Ry. v. Dulany, 53 App. D.C. 67, 
the Court said: 


«* * * Statements not warranted by the evidence 
are not likely to excite the passions or prejudice of 
a judge, who by training, education, and experience is 
on guard against them. Such statements, however 
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when made to a jury, unlearned as to the rules of 
evidence, unaccustomed to the evaluation of evidence, 
and more open to the influence of gratuitous remarks, 
endanger an impartial verdict, a consummation which 
should be as distasteful to every member of the bar 
as it is to the judge on the bench.”’ 


On page 386 of 53 Am. Jur. is found the following state- 
ment: 


<«* © * There is no rule of trial practice more uni- 
versally accepted and applied than the rule that counsel 
may not introduce into his argument to the jury state- 
ments unsupported by evidence produced on the trial 
and made not as expressions of belief or opinion, but 
as assertions of fact. Judicial censure of misstate- 
ments of the evidence by counsel in arguing their case 
or statements of fact not in evidence or not warranted 
as a deduction from the evidence has been equally 
emphatic in both civil and criminal cases.’’ 


The instruction by the Court advising the jury that 
counsel’s argument is not evidence could not cure such a 
gross disregard for the rules of the Court. Appellant 
moved for a directed verdict at the close of argument 
basing his motion on appellee’s admissions by counsel in 
summation. The Court erred in denying defendant’s Mo- 
tion and in denying defendant’s Post-Trial Motion. 


V. The Court Erred in Excluding Relevant Testimony of the 
Circumstances Surrounding the Alleged Slanderous 
Remark 


During cross-examination of appellee, appellant at- 
tempted to question him regarding the bill for $25.00 which 
he had presented to the Union and which had been under 
discussion, according to his witnesses, at the time appellant 
allegedly called him a ‘‘shyster’’ [J.A. 72]. Counsel for 
appellee objected on the ground that such inquiry was 
immaterial and the Court sustained the objection [J.A. 
72-73}. 
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It is submitted that the question of malice, or lack 
thereof, was inherent in the circumstances surrounding the 
bill under discussion, and that appellant should have been 
allowed to disclose to the jury the purpose for which the 
pill was rendered, the services rendered by appellee, if any, 
and who, if anyone, retained him on behalf of the Union. 
Assuming, arguendo, that appellant had made the alleged 
remark while discussing a dishonest or fraudulent bill, 
the question of malice would have been affected. A show- 
ing of provoeation by appellee’s own conduct would have 
gone toward mitigation of damages. 


In Massee v. Williams. 207 F. 222, the Court said: 


“Good faith, honesty of purpose, and provocation 
due to a plaintiff’s conduct may minimize and fix the 
degree of malice and thus operate to fix the amount 
of actual damages.’’ 


The Court then went on to approve the language of an 
earlier and leading case, West v. Walker, 2 Swan. 32, and 


stated: 


““* * * it was competent for the defendant in a 
slander suit under the general issue to show that the 
charge was occasioned by the misconduct of the plain- 
tiff * * o9 


In Buckeye Cotton Oil Co. v. Sloan, 250 F. 712, the Court 
held that a defendant in a libel suit may show, in mitiga- 
tion of damages, that the charge was oceasioned by plain- 
tiff’s own misconduct. The Court said: 


«<* * © 9 defendant in a slander suit may, under the 
general issue, introduce in mitigation of damages testi- 
mony which does not amount to justification, as by 
showing that the charge was occasioned by misconduct 
of the plaintiff leading the defendant to believe him 
guilty, thereby rebutting the malice with which it 
might otherwise be presumed the defendant’s words 
were uttered, * * *.”’ 
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In Kraushar v. Lavin, 39 NYS 2d 880, the Court held 
that though defamatory words provoked by plaintiff are 
net absolutely privileged, the provocation may form the 
basis of a partial defense in mitigation of damages. Like- 
wise in Shattuc v. McArthur, 25 F. 133, the Court held that 
provocation, though not a defense in an action for libel, 
may be shown in mitigation of damages. 


It was error to exclude vital evidence concerning the 
existing circumstances at the time appellant is alleged to 
have made the slanderous remark. Appellant was entitled 
to show that he was acting in the reasonable belief that ap- 
pellee’s services were unauthorized and the bill therefore 
was unjustified. In refusing to permit this evidence, the 
trial court was also perpetuating its other error of disallow- 
ing the defense of qualified privilege; a reasonable belief in 
the justification for the alleged slander goes directly to the 
absence of abuse of the qualified privilege. 


CONCLUSION 
For the foregoing reasons, the judgment below should 
be reversed. 
Respectfully submitted, 
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REPLY BRIEF 


1. Was Appellant Prejudiced by the Failure of the Trial Court 
to Instruct the Jury on Qualified Privilege? 


Appellee does not dispute the contention that the evi- 
dence adduced during his own case-in-chief plainly estab- 
lished the existence of the defense of qualified privilege. 
Indeed, he could not dispute it. The facts presented a 
classic occasion for the invocation of the defense. The 
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interest of the appellant, as president of the union, in dis- 
cussing the propriety of appellee’s bill for claimed legal 
services to the union was clear. And the interest of the 
union members in hearing such discussion was likewise 
clear, for they were then involved in voting on a motion 
to disallow appellee’s bill. (J.A. 20, 21, 38) The union 
meeting was the appropriate forum for such discussion 
(Caldwell v. Hayden, 42 App. D.C. 166; Blake v. Trainer, 
79 U.S. App. D.C. 360, 148 F. 2d 10 (1944). And appellant 
was engaged in speaking to the motion when he is alleged 
to have uttered the single slanderous word ‘‘shyster’’. 
(J.A. 35] Appellant’s argument to the union members 
against payment of the bill was based on his belief that 
appellee’s services had not been authorized by the union 
[J.A. 19, 25, 34, 35] and, in such circumstances, the use 
of the word ‘‘shyster’’—though concededly strong—was 
unarguably pertinent, for a lawyer who seeks to collect for 
unauthorized services can reasonably be regarded as guilty 
of the sharp and unethical practice implied by that term 
of derogation. The members themselves considered the bill 
to be unjustified, for they voted to disallow it. [J.A. 21]? 


Appellee argues however that appellant was not prej- 
udiced by the trial court’s failure to instruct the jury on 
the defense of qualified privilege, on the theory that, 
since the jury made an award of punitive damages, it must 
necessarily have found appellant guilty of actual malice 
and actual malice vitiates the privilege. Thus, appellee 
concludes, appellant was not hurt by the denial of the de- 
fense of privilege for, even so instructed, the jury would 
have come in with the same verdict. 


The line between harmless and prejudicial error is not 
always easy to draw. But when the error involves failure 
to give an instruction, the relevant question in determining 


1The trial court did not find that the evidence was insufficient to estab- 
lish the privilege. It did not even consider that question. It held simply 
that appellant was barred from asserting the defense because of his failure 
to mention it at pretrial. [J.A. 72-73] 
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prejudice must certainly be no less than this: can it be 
said that the jury would necessarily have arrived at the 
same verdict if it had assessed the evidence in light of the 
omitted instruction. Or more specifically in the present 
context, can it be said that the jury would necessarily have 
reached the same conclusion as to appellant’s malice in the 
use of the word ‘‘shyster’”’ if it had been instructed that 
appellant’s use of the word “‘shyster’’—although defama- 
tory—was privileged because of the context in which it 
was uttered; that the word was ‘‘used under circumstances 
where a wide latitude will be tolerated in discussion”’ [Cald- 
well v. Hayden, 42 App. D.C. 166] ; that debate in these cir- 
cumstances ‘‘should be uninhibited, robust and wide open, 
and that it may well include vehement, caustic and some- 
times unpleasantly sharp attacks’’ [Linn v. United Plant 
Guard Workers of America Local 114, 86 S. Ct. 657 (1966) ]; 
that defamatory words are presumed to be non-malicious 
when uttered within the ambit of qualified privilege and 
that the burden of proof is on the plaintiff to overcome this 
presumption and demonstrate actual malice [Willenbucker 
y. McCormick, 299 F. Supp. 659; Ashford v. Evening Star 
Newspaper Co., 41 App. D.C. 395; Montgomery Ward and 
Co. v. Watson, 55 F. 2d 184, 187];and that ‘‘the fact that 
the publication is inspired in part by resentment or indigna- 
tion at the supposed misconduct of the person defamed does 
not constitute an abuse of [the privileged] occasion’. [Re- 
statement of the Law of Torts, Section 603] 


These were the instructions to which appellant was en- 
titled. If this court finds that the defense of privilege was 
not untimely, then it is clear that the trial court had a duty 
to give them, for it is well-settled that where, as here, the 
facts are not in dispute, the question of privilege is one of 
law on which the trial court has the duty to instruct. Newell 
on Slander and Libel (4th Edition), Section 346 at p. 383; 
Prosser, Law of Torts (3rd Ed.) at p. $23. 
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But these instructions were not given, for the trial court 
had banished the issue of privilege from the case. (J.A. 
72-73; 154 et seq.) For present purposes, all that the jury 
had to go on were these instructions: 


“If you find that the defendant did say that the plain- 
tiff was a shyster, then the Court instructs you that 
such statement is slanderous per se; that is, is slander- 
ous as a matter of law. By that I mean that by the 
very utterance of the word ‘shyster’ by the defendant 
with reference to the plaintiff before a group of men 
on June 23, 1963, if you so find, the law presumes that 
the plaintiff has been harmed, and it is not necessary 
for Mr. Ostrowski, the plaintiff in this case, to prove 
that he has sustained financial loss as a result of the 
publication of the slanderous statement, and you may 
award the plaintiff compensatory damages, if you do 
so find that the defendant did charge him to be a 
shyster’’. 


On the question of punitive damages, the court gave this 
instruction: 


‘‘Now, in this case there is also a claim for what is 
known as punitive damages. Therefore, as to the 
matter of damages, in addition you have punitive or 
exemplary damages which may be awarded if the jury 
deem it proper. Where a slanderous utterance was 
prompted by actual malice or ill will or where it was 
uttered with reckless or careless indifference to the 
rights or the feelings of the party slandered, such dam- 
ages are awarded by way of punishment and as an 
example to others. 


‘‘The fact that malice is implied from the word that 
was slanderous per se does not mean that punitive 
damages must be awarded. 


“If you should find for the plaintiff, in determining 
whether punitive damages should be awarded, you 
should consider the nature of the defamatory state- 
ment, the circumstances surrounding its utterance, 
whether the party who uttered the slanderous word 
acted under provocation or acted in good faith and with 
reasonable belief in the truth of the slanderous state- 
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ment and any other fact in the evidence which you 
believe sheds’ light on whether he acted in good faith 
or with willful, ‘reckless disregard of the rights of the 
person he slandered’’. 


Appellee contends that, inasmuch as the jury awarded 
punitive damages on the basis of the above instruction, no 
harm was done to appellant for failure to instruct on privi- 
lege because appellee holds it a certainty that the jury 
would necessarily have come to the same conclusion on 
malice and hence the same conclusion on damages; ergo, 
no prejudice.* 


But it is not that simple an exercise in logic. It is pos- 
sible of course that the result might have been the same. 
But the test for prejudice must be more stringent in favor 
of the party denied the instruction. If the instruction on 
privilege should have been given, then appellant is entitled 
to a new trial unless it can be said that the result would 
necessarily have been the same even had the instruction 
been given. 


The evidence on malice in this case was entirely ex- 
trinsic. That is, there was no attempt to show directly by 
anything that occurred at the union meeting that appellant 
was maliciously motivated—beyond, of course, the mere use 
of the defamatory word. On the malice issue, appellee 
relied entirely on evidence that appellant bore appellee a 
prior grudge [J.A. 42-45, 58, 59, 88], and appellee asked 
the jury to infer from that extrinsic evidence that appellant 


2 Appellee cites two cases to support his contention, One is Soley Vv. 
Ampudia, 183 F. 24 277. The question on appeal was whether the allegation 
of malice in the complaint was sufficient, on a motion to dismiss, to overcome 
the defense of qualified privilege in the answer. The Court held the 
allegation of malice was sufficient in that it stated the utterances were made 
with knowledge of their falsity, maliciously and in retaliation for plaintiff's 
earlier hostile actions against defendants. This case is clearly not in point. 
The other is Blake v. Trainer, 148 F. 2d 10. There, the court held that the 
failure to give an instruction on qualified privilege was not error beeause 
the publication of the defamation was unreasonable and hence the privilege 
was lost. The point for which appellee cites the case is plainly dicta. 
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was motivated by that prior grudge when he uttered the 
defamatory word at the union meeting during the debate 
on appellee’s bill for legal services. There is of course 
nothing wrong with the use of extrinsic evidence on the 
issue of malice but that is not the point here. The question 
here is whether it can be said that the jury would neces- 
sarily have drawn from the extrinsic evidence the same 
inference of malice on the issue of privilege as it did on the 
issue of punitive damages. 


Tt is quite literally impossible to answer that question 
with the degree of certainty to which appellant is entitled 
in assessing prejudice arising from the omitted instruction. 
Under the given instructions, once the jury had found that 
the defamatory word was spoken, the question of liability 
was settled without reference to malice; and it was there- 
after concerned only with the question of damages. Under 
an instruction of privilege, the jury would not even reach 
the question of damages until it had first determined 
malice as an essential ingredieat of liability. It would 
be required to assess malice in the context of the con- 
cepts of qualified privilege. 


This is no mere semantic distinction. As noted above, 
the jury was asked to draw an inference of malice from 
extrinsic evidence of a prior grudge. Absent any instruc- 
tion on privilege, the use of the word ‘‘shyster”’ would 
seem nearly inherently malicious, implying as it does the 
notion that appellee was—in the trial court’s words—‘‘un- 
fit to practice his profession as a lawyer’’. [J.A. 160] 


But that same word conveys a much different sense when 
the jury is instructed that, although defamatory, it is privi- 
leged because of the context of its utterance; that although 
the word is harsh, the law tolerates a ‘‘wide latitude dis- 
cussion’’, wide enough to encompass ‘‘uninhibited, robust 
and wide-open’? debate which may involve ‘‘vehement, 
caustic and sometimes unpleasantly sharp attacks’’. 
Against that background of instruction and armed with the 
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knowledge that appellant had a legally protected right to 
make even harsh, unkind and untrue remarks concerning 
appellee, the jury could well have concluded that the word 
was used at the union meeting with a justification inde- 
pendent of the prior grudge and therefore without legal 
malice. 


The concept of malice is inherently subjective. It re- 
quires the jury to read appellant’s motive, and, in turn, 
it requires this court to read the jury’s motive in assessing 
whether the jury would have reached the same conclusion 
on malice if it had had the benefit of the privilege instruc- 
tion. Such assessment, being subjective, cannot be an exer- 
cise in logic, yet appellee asks this court to apply only 
syllogistie logic to it. The only realistic conclusion that 
can be drawn in this area is that it cannot be said with 
the necessary degree of certainty what the jury might have 
done had it been properly instructed. That being so, only 
a new trial can settle the issue. 


Appellee’s whole argument comes to no more than this: 
the failure to instruct on the basic defense of privilege is 
harmless error so long as an instruction on actual malice 
on the issue of punitive damages is given and the jury 
goes on to award punitive damages. The very statement 
of the proposition demonstrates its invalidity. 


2. Did Appellant “Waive the Court's Error by Failing to Move 
for a Mistrial, a Continuance or for Leave to Amend His 
Pleading”? 


Appellee makes the further contention that, even if the 
trial court erred, appellant may not complain of the error 
on appeal because he ‘‘made no motion for a mistrial, 
for a continuance or for leave to amend his pleadings”’ 
but ‘“‘decided to abide by the ruling and to proceed with 
the trial’. [Appellee’s Brief, page 3]. 


There is no merit whatever to this argument. 
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So far as a mistrial is concerned, this is not a remedy for 
an error of the kind involved here. A mistrial is available 
only for fundamental defects in the trial which render it 
a nugatory proceeding. It is defined in Corpus Juris 
Secundum in the following language plainly inopposite to 
the instant situation: 


‘An erroneous, invalid or nugatory trial; an erro- 
neous trial on the ground of some defect in the persons 
trying; a trial which cannot stand in Jaw because of 
want of jurisdiction, or a wrong drawing of jurors or 
disregard of some other fundamental requisite; a 
trial legally of no effect by reason of some error in 
the proceedings; a pr oceeding which has miscarr a 
and the consequence is not a trial.’’? 58 C.J.S. 833, 834. 


More to the point, however, is the fact that mistrial is a 
remedy for an acknowledged error in the proceedings; an 
opportunity to start again on the right foot. Here, of 
course, there was no error of that kind. To ask the court 


for a mistrial for its refusal to allow the defense of privi- 
lege would have been to ask it to acknowledge the error of 
its ruling; to start over again for the purpose of allowing 
defendant to make the defense which the court has just 
rejected. In short, it would come down to giving the court 
a chance to ‘‘mend its ways’’. To put it mildly, this is a 
misapprehension of mistrial. 


Nor could the trial court have granted a mistrial or non- 
suited the case under Rule 41, F.R. Civ. P., for this would 
have destroyed appellee’s claim under the District of Co- 
lumbia one year limitation for slander actions (D.C. Code, 
Title 12-201), since ‘‘—a party cannot deduct from the 
period of the statute of limitations the time during which 
the action so dismissed was pending’’. 5 Moores Federal 
Practice, See. 41.05 [3] at p. 1067; Humphreys v. U.S. (CLA. 
9th, 1959), 272 F. 24 411. Here, the case had been pending 
nearly three years. 
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So far as a motion for continuance is concerned, there 
would have been no point to it. Appellant was not elaim- 
ing surprise. Ie had not been denied the right to put in 
the evidence establishing the existence of the privilege. 
It was already in, having been put there largely by appellee 
during his own ease in chief. There was a role which a 
continuance might have played, but it would have been in 
appellee’s interest, not appellants. As was suggested in 
appellant’s main brief, it would have been appropriate for 
the court, upon ruling (as it should have) in favor of 
allowing the defense of privilege, to ask appellee whether 
he desired a continuance to adjust to the new situation. 
The court of course did not have oceasion to ask this ques- 
tion in view of its rejection of appellant’s defense. In any 
ease, as noted in appellant’s main brief, the defense of 
privilege actually came as no surprise to appellee, for he 
himself established the facts of privilege. It is thus clear 
that no possible waiver can be spelled out of appellant’s 
“*fajlure’’ to seek a continuance. 


So far as appellant’s alleged failure to move to amend 
his pleadings is coneerned, appellant has demonstrated in 
his main brief that the fact that a party makes no formal 
motion to amend the pleadings to conform to the evidence 
does not prejudice his rights under Rule 15 (b), for where 
the issue has been tried by implied consent, the pleadings 
are deemed to have been amended without formal motion. 
[Appellants Brief, p. 15] See also Vorgin v. Hodstrom, 
(CA Sth, 1955) 220 F. 2d 863, cert. den. 350 U.S. $45, 76S. 
Ct. 86, 100 L. ed. 753. Moreover, appellant did, in effect, 
move to amend the pleadings to prevent “manifest injus- 
tice’? under Rule 16. [See Appellant’s Main Brief pp. 17,18; 
J.A. 75). 


In no sense can it be said that appellant waived the error 
or ‘‘decided to abide by the ruling’’—whatever that may 
mean. He objected to the court’s refusal to allow the 
defense of privilege, stated the basis for his objection, and 
sought to obtain an amendment to the pleadings. The 
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court rejected his efforts plainly and decisively. Appel- 
lant then pursued the only course open to him—he con- 
tinued with the trial and, having lost, brought the matter 
on appeal to this Court. 


Addendum: 


Appellee is correct in noting that there is nothing in the 
record before this Court for appellant’s assertion that 
appellant had only a total of $580.00 on deposit in the 
bank. This fact does appear in appellant’s response to 
appellee’s pre-trial Interrogatories and that response is in 
the court's file. However, this is not evidence and counsel 
for appellant apologizes to the court for his inadvertence 
in mentioning it in the brief. Appellant moves to strike it 
from his brief. 


Respectfully submitted: 


Sermovur J. SPELMAN 
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STATEMENT OF QUESTIONS PRESENTED 
In the opinion of the Appellee, the questions are: 


1. In a slander case, was the U. S. District Judge cor- 
rect in refusing to let the appellant raise the affirmative 
defense of qualified privilege during the trial, and for 
the first time, when he failed to plead the defense in his 
answer, failed to raise it in his pretrial pleadings and ap- 
pellant’s counsel in his opening statement to the jury said 
that the solitary issue before them was whether or not the 
appellant said what appellee alleges he said about him? 


2. Was the instruction on express malice by the U. S. 
District Judge sufficient under the law to overcome any 
possible error committed by the Court with respect to 
the unavailability of the affirmative defense of qualified 
privilege? 


3. Was the U. S. District Judge correct in applying his 
sound judicial discretion as to the number of witnesses 
appellant could place upon the witness stand when appel- 
lant’s counsel admitted that the remaining witnesses would 


all be cumulative of prior testimony and when the judge 
had forewarned both counsel that he was going to limit the 
number of witnesses if necessary? 


4, Was the closing argument by counsel for appellee 
proper since it was based on testimony adduced during the 
trial and in the absence of any objection to it by appellant 
or the Court? 


5. Where there was substantial evidence of injury to 
the appellee as a consequence of the appellant’s calculating 
and slanderous conduct and the jury was instructed by the 
Court that they would have to find express malice in order 
to award punitive damages and there was no evidence intro- 
duced on behalf of the appellant to show his alleged im- 
pecunious circumstances in an effort to rebut the evidence 
adduced by appellee as to appellant’s financial position, 
was the U. S. District Judge correct in refusing to order 
remittitur of the jury’s verdict in favor of the appellee? 
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No. 20,203 


Jesse B. Mansecr, Appellant 


Vv. 


Geratp S. OsrrowsxI, Appellee 


On Appeal From the Decision of the United States District 
Court for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


Appellee, an attorney at law, filed a complaint in the 
United States District Court for the District of Columbia 
in July of 1963 alleging that the appellant called appellee 
“a shyster’’ on the 23rd day of June, 1963, before a monthly 
meeting of the Columbia Typographical Union. This com- 
plaint was subsequently amended so as to allege that appel- 
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lant maliciously and falsely accused appellee of being a 
shyster and to pray for punitive damages, (J.A. 5). 


In November of 1965 pretrial proceedings were held 
at which time pretrial statements were submitted by both 
sides as per the rules of the United States District Court 
for the District of Columbia. In his brief pretrial state- 
ment, appellant did more than make a general denial, he 
alleged that he did not make any false or malicious state- 
ments about the appellee on June 23, 1963, (J.A. 7). Ap- 
pellant’s specific denial was incorporated in the Pre-Trial 
Order of the Court and appeared as appellant’s only de- 
fense to the suit, (J.A. 9). 


When the case came on for trial, counsel for appellant 
urged several times in his opening statement to the jury 
that the single, solitary issue for them to decide was 
whether appellant called appellee a ‘‘shyster,’’ (J.A. 18). 


During appellant’s cross-examination of appellee, who 
was the fifth witness to testify in appellee’s case in chief, 
appellant injected, for the first time since the suit was 
instituted in the District Court, the issue of conditional 
privilege, (J.A. 75). Judge Keech disagreed with appel- 
lant that the case was being tried under such a defense 
and counsel for appellee immediately objected to appellant’s 
statement by voicing his disagreement with such a con- 
tention, (J.A. 75). The court ruled that the defense was 
unavailable to the appellant since it was raised for the 
first time during the trial. In light of this ruling, appellant 
made no attempt to have the case continued or his pleadings 
amended. 


The trial proceeded with the issues to be decided by 
the jury being, after appropriate instructions, did appel- 
lant call appellee a shyster as alleged and was there express 
or actual malice attributable to the appellant, (J.A. 161, 
162). The jury answered these two questions in the 
affirmative by returning a verdict for the appellee in the 
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sum of Five thousand dollars compensatory damages and 
Fifteen thousand dollars punitive damages. 


Motions filed by appellant for a new trial, judgment 
N.O.V. and for remittitur were denied by the trial court 
after consideration of the pleadings filed in support and 
opposition thereto, (J.A. 170-194). 


SUMMARY OF ARGUMENT 


For a period of two years, appellant was aware of the 
fact that he was being sued for slander; for that same 
period of time appellant, at some appropriate point, was re- 
quired to raise the issue of qualified privilege as an affirma- 
tive defense. He not only failed to raise this affirmative 
defense in his answer to the amended complaint but he 
failed to allege it in his more particularized pleading en- 
titled, ‘‘Pre-Trial Statement of Defendant,’’ and he ‘‘in- 
advertently’’ failed to mention it in his opening statement 
to the jury when his counsel said that the sole issue for 
the jury’s determination was whether or not appellant 
called appellee a ‘‘shyster.’? When the appellee ‘had 
pratically concluded his case-in-chief the appellant, during 
cross-examination of appellee, and at a bench conference, 
injected the issue of conditional privilege as a defense. 
Pursuant to objection by appellee, the Court did not allow 
the defense to be interposed at such an advanced point in 
the litigation. Despite the fact that the Court’s ruling 
was against him, appellant made no motion for a mistrial, 
for a continuance or for leave to amend his pleadings. The 
lower court was correct in its decision on this point and 
in light of the fact that appellant decided to abide by the 
ruling and to proceed with the trial, he cannot now claim 
error on the part of the trial judge. 


There is no merit to the contention of appellant that the 
issue of qualified privilege was tried by implication or con- 
sent of the parties; this is demonstrated by the lack of 
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any references to the Joint Appendix by appellant which 
would indicate that the record supports this claim. 


Assuming arguendo that the appellant should have been 
allowed to raise his affirmative defense of qualified privi- 
lege, it is appellee’s contention that under the applicable 
law, this alleged error, which allegation appellee vigorously 
opposes, was obviated and rendered harmless by the court’s 
instruction to the jury on express malice. Appellant con- 
eedes that a showing of wanton or reckless conduct on the 
part of the appellant or that the statement was maliciously 
made would vitiate the invocation of the qualified privilege. 
The jury was properly instructed that they could award 
punitive damages to the appellee, after they found that the 
statement was made, if it was maliciously made or that 
the statement was made with willful, reckless disrgeard of 
the rights of the person he slandered. This instruction con- 
forms with the most recent ruling on this point in this 
cireuit. The jury did so find that the appellant acted 
maliciously because they awarded appellee punitive 


damages. The finding of malice by the jury makes the ap- 
pellant’s allegation of error with respect to qualified 
privilege moot. 


Contrary to appellant’s contention, this Court has ruled 
on the issue of a trial judge exercising his judicial dis- 
eretion to limit the number of witnesses a party may call 
on to testify and all of whom, admittedly, would be cum- 
ulative of prior testimony. In the circumstances of this 
ease, the Court did not abuse its discretion in limiting 
the number of appellant’s witnesses for several reasons; 
one, the Court had stated even during appellee’s case-in- 
chief that he was going to limit the number of witnesses 
either side might call, therefore, appellant was on notice 
that he should call his strongest witnesses first and 
furthermore the Court notified appellant during the course 
of his case-in-chief of the same fact; secondly, the appel- 
lant admitted that the witnesses still to be called were 
cumulative of prior testimony. Additionally, as evidence 
that the Court did not exercise its discretion arbitrarily, the 
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record discloses that Judge Keech indicated that if new 
testimony would be elicited from any of the remaining wit- 
nesses, they would certainly be allowed to testify. 


During the conduct of the trial, the appellee presented a 
number of witnesses, one of whom was Joseph Lins. Mr. 
Lins was present when the appellant called appellee a 
‘‘shyster’’ and he testified to that effect. When Mr. Lins 
was cross-examined by appellant, he was read certain 
portions of his deposition which had been previously taken 
in the case. On re-direct examination, Mr. Lins testified 
that he stood by the testimony he had given in his deposi- 
tion and when asked if he was repeating, in the trial, the 
testimony he had previously given in the deposition he 
said, yes. Despite the opportunity for appellant to cross- 
examine the witness further in light of the fact that he 
was repeating and reiterating his deposition-testimony at 
the trial, the appellant declined to so cross-examine. Ap- 
pellee’s use of this testimony during final argument was 
totally right and proper. This is buttressed by the fact 
that appellant never took exception to this argument until 
his counsel made an ex parte trip to the judge’s chambers 
the following morning; nor did the Court consider, sua 
sponte, the argument improper, either at the time it was 
delivered as evidenced by the lack of any admonition from 
the Court, nor at the time the objection was raised by ap- 
pellant in his post-trial motions. 


The record in this case clearly justifies the jury’s well 
deliberated judgment. Appellee testified that he was in- 
itially befriended by appellant, a powerful labor leader, 
when he first opened his law office, however, the subsequent 
course of conduct of appellant over a period of time demon- 
strated a calculated plan to discredit the reputation of the 
appellee culminating in the slanderous attack of June 23, 
1963. The jury observed the demeanor of all of the wit- 
nesses who testified for both sides but most importantly 
they observed the attitude, demeanor and actions of the 
parties, not only when they testified but also as they sat in 
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the court room. There was evidence that appellee suffered 
humiliation, embarrassment and extreme mental anguish 
over a long period of time as a direct consequence of ap- 
pellant’s conduct towards him. The rebuttal testimony of 
appellee’s witnesses, Clem Russell and Harold Hughes, 
strengthened the claim of appellee that the appellant was 
a devious and calculating man who had set out to inten- 
tionally harm the appellee. The jury found that he had 
been successful. 


All of the evidence connected with the financial position 
of the appellant was introduced by appellee. Appellant 
brings out in his brief that he only had approximately 
six hundred dollars in various banks plus his money on 
deposit with the Washington Post Company. However, the 
record is barren of the introduction of any evidence with 
respect to this sum of approximately six hundred dollars 
as claimed by appellant. If appellant wanted to attempt 
to negate the evidence adduced by appellee, he should 
have done so at the trial and not attempt to raise factual 
issues for the first time before this court. 


The verdict and judgment of the jury is justified by the 
evidence and the experienced U. S. District Court Judge 
agreed with their findings by denying appellant’s post-trial 
motions, appellant’s scurrilous allegations in those plead- 
ings notwithstanding. 
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ARGUMENT 
I 


The U. S. District Judge Did Not Commit Error by Not Allow- 
ing Appellant To Raise an Affirmative Defense for the 
First Time Half Way Through the Trial. 


<<. , but the issue is simply a single, solitary simple 


issue, did he say this, or didn’t he say this ...’? (J.A. 
13) 


With those words quoted above, appellant informed the 
jury of the issue to be tried in the lawsuit involving Gerald 
Ostrowski, an attorney at law, and Jesse B. Manbeck, 
powerful labor leader and civie servant. In July of 1963, 
the appellee filed his original complaint against the ap- 
pellant for slander which occurred on June 23, 1963. (J.A. 
2,3) From that point on, appellant had every opportunity 
to raise any defense he saw fit to raise in answer to the 
allegations. He chose one, he denied ever having slandered 
the appellee. (J.A. 4, 6, 7, 12, and 13) 


The Federal Rules of Civil Procedure were adopted in 
1938 for several reasons, some of which were, to facilitate 
the trial of cases, to simplify and clarify the issues and 
to inform the parties exactly what contentions their op- 
ponents were making. Various United States District 
Courts have implemented these Federal Rules with local 
rules of their own and the United States District Court for 
the District of Columbia has augmented the Federal Rules 
with rules and instructions to counsel. Rule 12(f) of the 
U. S. District Court Rules provides that the Pre-Trial 
Order becomes the order of the Court if objection to said 
order is not filed within five days after its execution by the 
Pre-Trial Examiner. In the instructions to counsel by the 
Court with respect to pre-trial procedures, attorneys are 
advised to raise all affirmative defenses at pre-trial. It 
is apparent from the record that appellant failed to raise 
the affirmative defense of qualified privilege in his pre- 
trial statement. (J.A. 7) Not having raised the issue at 


the proper time, appellant is bound by the pre-trial order 
entered in the case and cannot now be heard to complain. 
Washington v. General Motors Acceptance Corporation, 
19 F.R.D. 370 (D.C. Fla. 1956), McCarthy v. Lerner Stores 
Corporation, 9 F.R.D. 31 (D.C. D.C. 1949) and Marble v. 
Batten and Co., 36 F.R.D. 693 (D.C. D.C. 1964). There is 
no doubt that the defense of qualified privilege is an 
affirmative one. Christopher v. American News Co., 171 
F. 2d 275 (7th Cir. 1948), Moriarty v. Curran, 18 F.R.D. 
461 (D.C. N.Y. 1956), and Folsom v. Dell Publishing Co., 
131 F. Supp. 464 (D.C. N.Y. 1955). Being an affirmative 
defense, Rule 8(c) of the Federal Rules of Civil Procedure 
requires that it shall be pleaded specifically and particu- 
larly. The cases relied on by appellant on pages 12 and 
13 of his brief to the effect that Rule 8(c) does not require 
that qualified privilege be affirmatively pleaded are not 
applicable to the instant case. The case of Ashford v. 
Evening Star Newspaper Co., 41 U.S. App. D.C. 395 (1914), 
was decided prior to the adoption of the Federal Rules of 
Civil Procedure in 1938 and the cited case of Washington 
Annapolis Hotel Company v. Riddle, 83 U.S. App. D.C. 288, 
171 F. 2d 732 (D.C. Cir. 1948) turned on the fact that the 
parties had tried the unpleaded issue by consent. In the 
instant ease, the first mention of appellant’s desire to raise 
qualified privilege as a defense was met with strenuous 
objection by appellee. (J.A. 75) It will be noted that at 
the time the appellant tried to raise qualified privilege as a 
defense the appellee had practically concluded his case-in- 
chief; he had presented four witnesses and the appellee 
himself was under cross-examination when this totally 
new issue was injected by appellant. There is not one cita- 
tion by appellant in his brief to the Joint Appendix in an 
attempt to support his claim that the issue of qualified 
privilege was tried by implication and consent of the 
parties; the reason for this is obvious, the record contains 
not one iota of evidence that appellee consented in any 
fashion to the litigation of this issue. Every single case 
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cited by appellant to support his claim that the trial court 
was in error in refusing to let the appellant suddenly avail 
himself of the affirmative defense of qualified privilege 
turns on the fact that the parties had litigated issues by 
consent not raised in the pleadings; there is not one case 
referred to by appellant that deals with the situation 
presented by the facts in the case now before this Court. 
Appellant would have us believe that the mere fact that 
appellee provided the background or setting for the oc- 
casion when appellant called appellee a ‘‘shyster’’ con- 
stituted a trial of qualified privilege by implication. The 
Federal Rules of Civil Procedure as well as the pre-trial 
rules adopted by the U. S. District Court require that the 
precise time and place of a slanderous remark be stated 
with particularity; this appellee did. He also did it to 
show that the outrageous conduct of appellant took place 
before a large group of men who were in a position to 
know appellee and therefore appellee would more than 
likely suffer great harm as a consequence of appellant’s 
remark. The burden was on the appellant to raise the 
affirmative defense of qualified privilege at the appropriate 
time, not having done so he cannot claim error for his 
own omission. 


On page 17 of his brief, appellant suggests that the 
burden was on appellee to move for a continuance, a mis- 
trial or some sort of reopening when appellant surprised 
everyone with his conditional privilege claim. In other 
words, despite the fact that the trial judge ruled in favor of 
appellee when he objected to appellant’s surprise tactics, 
appellee should have still asked for a mistrial. Preposter- 
ous! Appellant was the aggrieved party, it was he who 
should have asked for some sort of relief when the Court 
ruled against him. He did not do so at the time of the 
ruling, (J.A. 76), and he thereby waived any error that 
the Court might have committed. A similar situation was 
raised in the case of Meadow Gold Products Co. v. Wright, 
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108 U.S. App. D.C. 33, 278 F. 2d 867 (D.C. Cir. 1960). 
In the cited case one party had raised the last clear 
chance issue late in the trial and opposing counsel had a 
choice, move for a mistrial or continue with the trial. 
Experienced counsel in that case decided to continue with 
the trial, and the verdict was against him. On appeal he 
urged that the pre-trial order barred any trial of such an 
issue and a panel of this Court said on page 868, 


«¢ we are not called upon to decide whether this 
doctrine should have been allowed to go to the jury.”’ 


and after referring to the fact that counsel chose not to 
ask for a mistrial or a continuance the Court continued, 


‘No eriticism can attach to counsel for the choice he 
made but, while it is unfortunate that he was con- 
fronted with the problem, having made a choice he is 
nevertheless bound by it.’’ 


That language and holding is applicable to appellant in this 
ease. He tried to raise an issue not covered by the plead- 
ings and having failed he could either move for a mistrial 
or a continuance but having decided not to he is bound by 
his decision. 


Appellant misstates the facts as reflected in the record 
when on page 4 of his brief he says that the trial court 
refused to permit appellant to argue the defense of qualified 
privilege in his motion for a directed verdict. A reference 
to the record shows without a doubt that appellant had 
waived any defense of that nature by abiding by the Court’s 
earlier ruling. (J.A. 89) The holding in Meadow Gold, 
supra, dictates that appellant cannot urge on appeal an 
error he attributes to the trial court when in fact the pos- 
sible error was the exercise of his own judgment. 


abl 


Ir 


The Instruction on Express Malice and the Finding by the 
Jury on Malice Obviated Any Error Concerning the Trial 
Court's Ruling on Qualified Privilege 


Even assuming arguendo that the trial court was in 
error in not allowing the appellant to raise the affirmative 
defense of qualified privilege, it is appellee’s contention, 
supported by the facts and the law, that the Court’s in- 
struction on malice overcame this alleged error. 


On page 19 of his brief the appellant concedes that a 
showing by appellee that the conduct of the appellant was 
malicious will overcome the defense of qualified privilege. 
Commencing with the amended complaint filed by appellee 
the allegation that appellant acted maliciously toward 
appellee has been strenuously adhered to by appellee. 
(J.A. 4, 5, 10, 11, 18, 142-152) Appellee has not relied on 
the nature of the slanderous word itself to justify his 
demand for punitive damages. He proved by a preponder- 
ance of the evidence that the malicious actions of the ap- 
pellant entitled him to an award for punitive damages; 
he produced competent evidence that appellant’s malice was 
express, there was no reliance on malice by implication of 
law or any other such fiction. Appellee told the jury in 
his opening statement that the actions of the appellant 
were malicious and that he would prove that allegation. 
(J.A. 10-12) The testimony of appellee with respect to a 
phone call from the appellant (J.A. 58) and his other testi- 
mony during the trial clearly established the express malice 
of the appellant towards the appellee. (J.A. 59) The 
jury was able to consider the evidence which showed the 
change in attitude of the appellant towards the appellee 
over a period of time, from appellant’s attitude of be- 
friending appellee by his own admission (J.A. 88) to 
stating that he was out to destroy appellee. (J.A. 58) 
Other witnesses testified in support of this change in atti- 
tude. (J.A. 42-45) 
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Throughout his brief, appellant has mistakenly alleged 
that appellant was not allowed by the Court to overcome 
the testimony of appellee and other witnesses, including 
Clem Russell (J.A. 114-125) and Harold Hughes (J.A. 129- 
129), concerning the maliciousness of appellant. Appel- 
lant had every opportunity during the trial to cross-examine 
each and every witness presented by appellee with respect 
to this allegation; he simply failed to avail himself of this 
opportunity. More importantly, the appellant himself 
could have testified when he took the stand as to the absence, 
if any, of malice towards the appellee. He failed to do so. 
(J.A. 109, 110) Even after appellee cross-examined ap- 
pellant with questions dealing with his malice towards ap- 
pellee (J.A. 113), counsel for appellant did not pursue 
questions on re-direct to show the absence of any malice. 
(J.A. 114) To say, as appellant does on page 30 of his 
brief, that the Court would not allow appellant to discuss 
the circumstances of the $25.00 bill is a charge without 
foundation. The record discloses that the Court told 


counsel for appellant that appellant could testify about the 
circumstances surrounding the $25.00 pill. (J.A. 73) As 
noted before appellant’s testimony was short and for some 
reason no attempt was made to rebut appellee’s over- 
whelming evidence of malice. (J.A. 109, 110, 114) 


‘he instruction on express malice by the Court (J.A. 
161, 162, 168) to the jury conforms with the most recent rul- 
ing on this point by this Court. Afro-American Publishing 
Co., Inc. v. Eli Jaffe, No. 18,363, decided August 23, 1966. 
As pointed out in the cited case in order for punitive 
damages to be awarded there must be a finding of actual 
malice or wanton conduct. In our case, the jury was in- 
structed in accordance with that holding, (J.A. 161, 162, 
168), that is, the instructions conformed in substance with 
the holding of this recent decision. Closing argument by 
counsel for appellee made it clear that they, the jury, 
should award appellee punitive damages if they found that 
the appellant acted with malice towards appellee. (J.A. 
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145, 148) Nowhere is there any reference to the proposi- 
tion that appellee would be entitled to punitive damages 
from the nature of the defamatory word or words spoken by 
appellant. 


Since the jury was properly instructed on malice and they 
made a finding that express malice was present by virtue of 
their award of punitive damages to appellee the issue of 
qualified privilege is moot. The case of Blake v. Trainer, 
79 U.S. App. D.C. 360, 148 F. 2d 10 (D.C. Cir. 1945), 
decided by this Court holds that the question of whether 
the trial court committed any error in not instructing the + 
jury on qualified privilege was cured by the fact that the 
jury was properly instructed on express malice and a find- 
ing by the jury of express malice destroyed qualified 
privilege. See, Soley v. Ampudia, 183 F. 2d 277 (5th Cir. 
1950). Therefore, if the trial court committed error, and 
appellee certainly does not concede that any was committed, 
by not instructing on qualified privilege then the instruc- 
tions on malice and a finding by the jury of malice vitiated 
and rendered moot any claim of error in that regard. 


Tir 


The Exercise of the Trial Court’s Discretion in Limiting the 
Number of Cumulative Witnesses Called by Appellant 
Was a Proper Application of This Power 


Appellant says on page 20 of his brief that this Court 
has not ruled on the discretionary power of a trial court 
to limit the number of witnesses a party may call. On the 
contrary, this cireuit has so ruled. Levin v. United States, 
338 F. 2d 265 (D.C. Cir. 1964). The cited case holds that 
the number of cumulative witnesses a party may call during 
the course of the trial is within the judicial discretion of the 
judge. Throughout the course of the trial in this case, 
both parties were forewarned that the Court would very 
possibly limit the number of witnesses called by either side. 
(J.A. 85) The cited reference to the Joint Appendix re- 
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veals that during appellee’s case-in-chief the appellant was 
put on notice that the number of his witnesses might be 
limited by the exercise of the Court’s discretion. Further- 
more, even during the course of the appellant’s case-in- 
chief the Court let counsel know that only a reasonable 
number of witnesses would be allowed to testify. (J.A. 
96, 97) Eventually, the court sua sponte, called a halt to 
the parade of repetitious testimony produced by appel- 
lant, (J.A. 106, 107), however, the record also reflects that 
had any of appellant’s remaining witnesses been allowed 
to testify to new matter the Court’s ruling would not affect 
them. (J.A. 107) Appellant represented to the Court 
that all of the remaining witnesses would be cumulative of 
prior testimony if called upon to testify. (J.A. 107) No 
objection to the Court’s ruling was noted by appellant. 
Appellant in his brief says that credibility was an import- 
ant factor in the case and therefore, for that reason all of 
appellant’s witnesses should have been allowed to testify. 
Carrying appellant’s contention to its logical extreme, if ap- 
pellant produced two hundred and fifty witnesses all of 
them should have been allowed to testify for credibility’s 
sake. The answer to that proposition is found in footnote 
13 in the Levin case, supra, on page 273 when the Court 
said after speaking about judicial discretion in limiting the 
number of witnesses: 


“In addition to what is said above, we note on the 
question of weightiness that the order in which appel- 
lant’s witnesses were called was the choice of himself 
(a lawyer) and his retained counsel, and that the reser- 
vation of the Rabbi until the last to give evidence as to 
a habit already testified to must have been a deliberate 
choice made with knowledge of the possible consequen- 
ences.” 


Appellant knew he might be limited in the number of 
witnesses he could call, so if he has any complaints about 
those not called he has only himself to blame for not calling 
them first. 
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Iv 


Appellee’s Closing Argument Was Proper Since It Was 
Based on Facts in Evidence 


It is a well known principle that closing argument by 
counsel to a jury is proper and not subject to objection if 
it is based on the facts and the record in the case. Chesa- 
peake & O. Ry. Co. v. Richardson, 116 F. 2d 860 (6th Cir. 
1941) and Chapman v. Alton R. Co., 117 F. 2d 669 (7th Cir. 
1941). The appellant has misstated the facts as they appear 
in the record with respect to the testimony of Joseph Lins. 
On page 26 of his brief appellant says that Lins did not 
adopt the alleged prior contradictory statement read to 
him by counsel for appellant on cross-examination. As 
reflected by the record (J.A. 41), Joseph Lins stated on re- 
direct examination as follows: 


“‘Q. Mr. Lins, isn’t it a fact that where politics are 
involved, in a sense, the people who are testifying, 
belong to diverse parties? 

A. Yes. 

Q. Does that fact alter the fact that you have come 
here to testify under oath and to tell the truth? 

A. That is right. I stand by the testimony as taken 
in the deposition. 

Q. And you stand by your testimony as expressed by 
you in your deposition and which you have repeated 
today? 

A. Yes.’”’ 


Obviously by adopting and reiterating the testimony Mr. 
Lins had given in his deposition the whole of such testi- 
mony became part of the record and evidence from which 
counsel for appellee could properly draw all reasonable 
inferences in his closing argument. It is noteworthy that 
counsel for appellant never objected to any remarks made 
by appellee’s counsel nor did the court admonish counsel. 
(J.A. 142-152) When appellant’s counsel appeared the 
following morning at Judge Keech’s chambers, ex parte, 
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is when appellant took exception to appellee’s closing 
argument. (J.A. 152) The Court later considered the 
objection when it denied appellant’s post trial motions. 
(J.A. 170-185, 194) 


Vv 


There Was Ample Evidence of Appellant’s Malicious Actions 
Towards Appellee as Well as Substantial Evidence of Ap- 
pellant’s Financial Condition To Sustain the Jury’s Verdict 


Appellant says that the trial judge was in error because 
he refused to reduce the amount of the judgment awarded 
appellee by the jury. 


In his brief, appellant, as before, misstates the contents 
of the record. On pages 23 and 24 of appellant’s brief, 
he boldly states that the only evidence of harm to appellee’s 
reputation came from certain witnesses; he completely 
ignores appellee’s own testimony with respect to the dif- 
ferent attitude people had towards him after June 23, 
1963, as well as ignoring the fact that there is a presump- 
tion of harm when the slanderous statement tends to injure 
one in his trade or profession. Where is the Joint Ap- 
pendix reference for appellant’s assertion that the evidence 
showed that appellant had five hundred eighty dollars on 
deposit in various banks? There is none because such a 
fact was never introduced into evidence, appellant is at- 
tempting to raise factual issues before the United States 
Court of Appeals which he himself should have raised, if 
he so desired, during the trial. Appellant’s reference that 
nothing else, other than the profit sharing interest of ap- 
pellant, was introduced into evidence to show the wealth of 
the appellant is again a misstatement of the record. On 
page 87 of the Joint Appendix, there is evidence that the 
jury was informed by appellee that he was earning in ex- 
cess of two hundred dollars a week as President of his 
union. Appellant never saw fit to produce any testimony 
to contradict the evidence of appellee as to appellant’s 
wealth. (J.A. 109-114) 


17 


Appellant would have us believe that the fact that the 
slanderous statement was a single word does not justify 
the jury’s judgment. It is not the form that counts but 
the substance. As pointed out to the jury, to call an at- 
torney a ‘‘shyster’’ is the most despicable thing that can 
be said about a member of the bar. The single word that 
was uttered says many things, it has great impact on those 
who hear it, and, all those who hear it know its meaning. 


The result of appellant’s malicious conduct was best 
described by appellee himself, he described his mental 
anguish, worry, humiliation, and, the effect this incident 
had on every aspect of his life. (J.A. 62) The jury ob- 
served the complete breakdown of appellee, while on the 
witness stand, when describing these events; to the extent 
that appellant could not commence his cross-examination 
until appellee had composed himself. (J.A. 62) 


Appellant urges that this verdict, both the compensatory 
and punitive aspects, was excessive. Not so. Appellee 
claimed and proved loss of reputation, mental anguish, 
worry, humiliation, and embarrassment over a long period 
of time as a direct consequence of appellant’s malicious 
attack. The award of five thousand dollars as compensa- 
tion for what appellee went through is supported by the 
facts as well as the law. In a recent case decided by this 
Court a jury’s verdict of fifteen thousand dollars compen- 
satory damages was sustained on appeal even though in 
that libel action the plaintiff had testified that he had 
suffered no embarrassment, no humiliation and had sus- 
tained no financial loss as a consequence of the libelous 
letter being written. The alleged libel in that case con- 
sisted of a credit organization writing to the plaintiff’s 
commanding general stating that the plaintiff owed it six 
hundred dollars. The trial court ruled that the letter was 
libelous per se and the only issue for the jury was the 
assessment of damages; punitive damages were not con- 
sidered by the jury. It should also be noted that in the 
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cited case the plaintiff, an army major, not only testified 
as he did with respect to the absence of any humiliation or 
embarrassment but he also admitted that he was promoted 
to lieutenant colonel within thirty days after receipt by 
his commanding general of the letter in question. The 
ease referred to is Central Charge Service, Inc. v. Graves, 
No. 19,593, decided by a Per Curiam Judgment on January 
5, 1966. In the Central Charge Service, Inc. case, supra, 
the wealth of the defendant was of no moment since puni- 
tive damages were not for the jury’s consideration. There- 
fore, despite motions for remittitur filed in that case and 
an appeal to this Court, the jury’s judgment of fifteen 
thousand dollars for libel per se with no claimed embar- 
rassment, humiliation or financial loss was affirmed. Can 
it be said that the award of five thousand dollars to an 
attorney at law for the slanderous attack on his reputation 
as an attorney with concomitant mental anguish and 
humiliation is excessive when compared with Central 
Charge Service, Inc., supra? The jury distilled all of the 
facts pertaining to damages presented to them and they 
were reviewed again by the trial court when it considered 
the post-trial motions of appellant. This Court’s scope 
of review is a narrow one in the case of damages in a 
defamation action. If the question of excessiveness is 
close or in balance the verdict must be affirmed. Dagnello 
vy. Long Island R.R. Co., 289 F. 29d 797 (2nd Cir. 1961) 
and Diapulse Corporation of America v. Birtcher Corpora- 
tion, 362 F. 2d 736 (2nd Cir. 1966). In order for this 
Court to find that Judge Keech abused his diseretion in 
affirming the jury’s verdict it must find that the award 
was shocking. Boston and Maine Railroad v. Talbert, 360 
F. 2d 286 (1st Cir. 1966). When all of the evidence is 
considered, including the testimony of Clem Russell who 
said that the appellant wanted him, in effect, to lie on his 
behalf (J.A. 116) and the rebuttal testimony of Harold 
Hughes (J.A. 125-129), it is clear that the jury found the 
appellant’s conduct outrageous and thereby justified in 
awarding the verdict they did. 
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Appellant does not take issue with the jury’s finding 
that punitive damages should be awarded, he only alleges 
that the award is excessive. The Central Charge Service, 
Inc. case, supra, sustains, as a matter of law, the jury’s 
verdict with respect to compensatory damages and there- 
fore if there is a relationship between the compensatory 
award and the punitive award the latter must withstand 
appellant’s assault. Appellant refers to the case of Butts 
v. Curtis Publishing Company, 225 F. Supp. 916 (D.C. Ga. 
1964) on page 25 of his brief and in that case the United 
States District Court for the Northern District of Georgia 
found that a six to one ratio between punitive damages and 
compensatory damages was not excessive. According to 
the cited case the application of the same ratio to the in- 
stant case would more than place an imprimatur on the 
jury’s judgment and the experienced judgment of the Hon- 
Richmond Keech. 


There was more than sufficient evidence to sustain the 
jury’s determinations, both as to the compensatory as well 
as the punitive verdicts. As was said in the case of Lynch 
v. New York Times, 171 A.D. 399, 157 N.Y.S. 392 (1916), 
the jury is considered to be the supreme arbiter on the 
question of damages in actions for defamation. 


CONCLUSION 


For the foregoing reasons the judgment should be af- 
firmed. 


Respectfully submitted, 


Cuares R. RicHEY 
JoserH Patrick CLaNcy 
5454 Wisconsin Avenue 
Washington, D.C. 20015 
Attorneys for Appellee 


